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PREFACE 


IN  the  month  of  June  1901,  I  received  an  invitation 
from  the  Council  of  Legal  Education,  to  deliver  a  course 
of  six  Lectures  on  the  Law  relating  to  the  Contract  of 
Sale  of  Goods.  I  at  once  acceded  to  the  request,  and, 
in  the  months  of  October  and  November  following, 
the  six  Lectures  were  delivered  in  the  Hall  of  Lincoln's 
Inn.  During  their  delivery,  I  found  that  I  could  not 
treat  of  the  wbole  of  the  law  of  contract  of  sale  of 
goods,  and  could  only  give  a  bare  outline  of  those 
parts  with  which  I  dealt.  The  general  principles 
which  underlie  this  portion  of  our  law  are,  I  think, 
correctly  set  forth.  My  object  in  delivering  the 
Lectures  was,  if  possible,  to  facilitate  the  study  of 
the  provisions  of  the  Sale  of  Goods  Act,  1893. 

The  Lectures  were  not  penned  :  they  were  delivered 
without  verbal  preparation,  taken  down  in  shorthand, 
and  subsequently  revised.  By  this  method  the  Lec- 
turer awakens  a  considerable  interest  in  the  minds 
of  his  hearers,  but  cannot  attain  to  more  than  a  sub- 
stantial accuracy.  I  hope,  however,  that  this  result 
has  been  secured. 

If  the  Lectures  were  profitable  when  spoken  (and  to 
some  extent  I  believe  they  were),  I  hope  they  will  be 
profitable  now  they  are  in  print.  The  Lectures  are 
published  at  the  instance  of  many  who  heard  them. 
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The  proof-sheets  of  the  Lectures  have  been  read  by 
my  friends,  Mr.  Julian  Robins,  Mr.  Frank  Newbolt, 
and  Mr.  P.  ,T.  Blackwell.  I  am  indebted  to  them,  I 
think,  for  some  useful  suggestions.  These  gentlemen 
are  in  no  way  committed  to  the  opinions  expressed  in 
the  Lectures. 

The  List  of  Cases  and  the  Index  have  been  prepared 
by  Mr.  P.  T.  Blackwell,  to  whom  I  tender  my  thanks 
for  his  kind  services. 

WILLIAM  WILLIS. 

TEMPLE,  July  1902. 
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THE   LAW  OF 

CONTRACT  OF  SALE 


LECTURE  I 

GENTLEMEN, — If  any  of  you  are  coming  for  the  first 
time,  to  the  study  of  the  law  relating  to  the  Sale  of 
Goods,  I  have  great  pleasure  in  telling  you,  that  a 
large  portion  of  that  law  is  of  the  simplest  kind,  and 
that  it  is  not  requisite  to  its  due  appreciation  and  use, 
that  you  should  master  other  and  more  difficult  portions. 
"Buying  and  selling"  enters  very  largely  into  the 
business  of  life,  and  it  would  indeed  be  strange,  if  much 
legal  difficulty  should  attend  it.  The  law  relating  to  the 
Sale  of  Goods  is  founded,  for  the  most  part,  on  the  usages 
of  trade  and  the  expectations  of  persons  who  engage  in 
it.  Persons  not  engaged  in  trade  also  frequently  buy 
and  sometimes  sell ;  they  are  familiar  with  the  mean- 
ing of  "  contract  of  sale,"  and  they  also  know  many  of 
the  obligations  to  which  the  contract  of  sale  gives  rise. 
They  know  that  if  they  buy  goods,  the  seller  must 
deliver  them,  and  they  themselves  must  pay  for  them  ; 
that  if  credit  is  given,  the  buyer  cannot  be  asked  for 
payment  or  sued  until  the  credit  has  expired ;  that  if 
buyers  and  persons  who  have  given  orders,  refuse  to 
receive  the  goods  purchased  or  goods  tendered  in  con- 
formity with  the  order,  an  action  will  lie  for  their  non- 
acceptance;  that  if  the  parties  to  the  contract  have 
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not  fixed  the  price  to  be  paid  for  the  goods,  the 
vendee  must  pay  a  reasonable  price  for  them ;  that  a 
person  is  entitled  to  receive  the  goods  he  has  bargained 
for ;  that  if  a  seller  sends  a  larger  quantity  of  goods, 
than  has  been  ordered,  the  person  who  has  given  the 
order  may  reject  the  whole,  but  that  if  he  keeps  the  goods, 
he  must  pay  for  them ;  that  the  vendee  who  has  pur- 
chased goods,  by  means  of  a  sample,  is  entitled  to  have  the 
bulk  of  the  goods  delivered  to  him,  equal  to  the  sample. 
These  propositions,  and  others  as  simple,  make  up  a 
very  large  portion  of  the  provisions  of  "the  Sale  of 
Goods  Act,  1893." 

May  I  give  you  a  few  more  illustrations  of  the  sim- 
plicity of  portions  of  this  law  and  of  the  knowledge, 
which,  without  the  study  of  any  statute  or  any  law 
book,  persons  engaged  in  trade  possess  ?     Endeavouring 
to  administer  justice,  in  a  district,  where  many  small 
farmers  live,  persons  who  cultivate  the  soil  and  sell  its 
produce,  I  have   observed,    with   surprise,   the   clear- 
ness with  which,  in  their  own  way  and  in  their  own 
words,  they  express  some  of  the  rules  of  law  which  are 
of    frequent    application.      I   have   heard   a    peasant 
brought  up  in  the  Fens,  when  I  have  said,  "  What  is 
your  defence  to  this  alleged  sale  of  goods  ? "  quickly 
reply:    "I  had  'ern  on  liking  and  did  not  like  'em.'* 
The  good  man  did  not  know,  in  the  language  of  codi- 
fiers,  the  goods  had  been  delivered  to  him  on  approval, 
or  on  sale  or  return.     I  have  listened  while  an  aged 
man  of  over  four-score  years  has  said  :  "I  don't  say 
you  used  the  word  '  warranty,'  man  ;  but  I  said  to  you 
'  Is  she  in  calf  ? '      You  said  she    was.     I  said,   '  Do 
you  sell  her  as  such  ? '  and  you  said  yoii  did ;  and  I 
shall  ask  the  guv'nor  here" — pointing  to  me — "to  say 
'  that  she  was  in  calf '  was  in  our  bargain."     He  did  not 
know,  perhaps,  that  he  was  stating  a  very  important  rule 
for   the    guidance   of   those  who   have   to    determine 
whether  a  representation  made  at  the  time  of  the  sale 
forms  part  of  the  contract,  a  rule,  so  far  as  I  know. 
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not  referred  to  in  "  the  Sale  of  Goods  Act,  1893."  On 
another  occasion  the  defendant  said  to  me  :  "  Am  I  to 
pay  for  what  I  cannot  offer  in  the  market  ?  I  gave 
this  man  here  "  (meaning  the  plaintiff)  "  an  order  for 
strawberries,  and  when  he  brought  them  to  me  they 
were  only  fit  to  throw  away.  I  would  not  take  them." 
In  my  opinion,  the  facts  being  as  he  stated  them,  he 
disclosed  a  perfectly  good  defence  to  the  action.  A 
woman  has  said  to  me — a  bright  business  woman — 
"  I  agreed  for  a  particular  description  of  goods,  and 
when  the  plaintiff's  goods  came  they  were  not  of  the 
kind  I  asked  for."  I  said  to  her;  "Madam,  if  yours  is 
a  contract  for  the  sale  of  goods  by  description,  the 
Sale  of  Goods  Act  says  '  there  is  an  implied  condition 
that  the  goods  shall  correspond  with  the  description.'  " 
She  readily  replied  :  "I  don't  know  anything  about 
your  conditions  or  your  Sale  of  Goods  Act,  but  if  you 
listen" — a  very  proper  monition  to  a  judge — "you 
will  hear  what  I  asked  for  and  what  aid 

have.  I  have  his  word,  not  a  <  ..dition."  Notwith- 
standing the  provision  of  the  Sale 
I  think  the  good  woman's  criticism  was  just,  and  it 
is  scarcely  possible  to  take  down  ,-ie  facts  relating  to 
a  contract  for  the  sale  of  goods  b  description  without 
finding  therein  a  promise  by  the  vendor  tLc.t  the  vendee 
shall  have  what  he  is  asking  for. 

I  have  given  you  these  illustrations,  in  order  to  show 
you  that  a  large  portion  of  the  law,  relating  to  con- 
tracts for  the  sale  of  goods,  may  be  learned  in  a  few 
hours,  devoted  to  its  study.  I  am  bound,  however,  to 
tell  you  all,  that  there  are  portions  of  this  law  that  call 
for  the  closest  study,  a  strong  memory,  and  a  fairly 
clear  intellect.  The  mastery  of  these  portions  will  dis- 
cipline the  mind  and  make  you  familiar  with  some  legal 
conceptions,  which,  if  once  seized  and  held  strongly, 
will  fit  you  to  acquire,  with  greater  ease,  a  knowledge  of 
every  other  department  of  law.  The  portions  to  which 
I  refer  are  those  concerning  the  nature  and  meaning  of 
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possession  and  ownership ;  the  transfer  to  the  vendee  of 
the  property  in  the  goods  sold  without  the  delivery  to 
the  vendee  of  any  part  of  the  goods  sold  ;  the  vendor's 
lien  for  unpaid  purchase  money;  his  right  to  retain 
the  goods,  analogous  to  the  right  of  stoppage  in  transits ; 
the  right  of  stoppage  in  transitu  itself ;  the  provisions 
of  the  4th  section  of  the  Sale  of  Goods  Act,  being  a 
reproduction,  with  some  material  alterations,  of  the  pro- 
visions of  the  1 7th  section  of  the  Statute  of  Frauds 
(29  Chas.  II.  c.  3)  and  the  7th  section  of  the  9thGeorge  IV. 
cap.  14.  These  portions  of  our  law  stand  clearly 
expressed  in  the  matchless  volume  entitled  "  The  Effects 
of  Contract  of  Sale  on  Rights  of  Property  and  Posses- 
sion," by  Colin  Blackburn,  who  afterwards  became  Lord 
Blackburn,  "a  clear-headed  and  learned  judge,"  to  use 
the  language  which  Chief  Justice  Erie  applied  to  him. 
Lord  Blackburn  wrote  for  lawyers  and  assumes  that  his 
readers  are  well  acquainted  with  the  phrases :  "  pro- 
perty"  and  "possession,"  "contract"  and  "convey- 
ance " ;  and  that  they  use  those  phrases  with  a  clear 
definite  meaning.  I  found  in  former  days,  when 
I  prepared  young  men  for  examination,  that  they 
were  reading  his  Lordship's  book  without  any  clear 
notions  of  "property"  and  "possession,"  "contract" 
and  "conveyance,"  and  that  consequently  they  derived 
very  little  advantage  from  their  study  and  found  the  book 
exceedingly  difficult  to  understand.  The  Sale  of  Goods 
Act,  1893,  acquiesced  in  by  the  most  learned  lawyers  in 
both  Houses  of  Parliament,  has  darkened,  in  my  judg- 
ment, much  of  the  clear  and  explicit  teaching  of  Lord 
Blackburn,  and  I  do  not  hesitate  to  say,  that  if  a  barrister 
committed  to  memory  all  the  provisions  of  the  Sale  of 
Goods  Act,  with  the  exception  of  the  plain  and  simple 
principles,  which  he  must  have  known  before  he  began 
his  study,  he  would,  if  he  had  no  other  knowledge,  be 
absolutely  unfitted  to  present  the  rights  of  parties  before 
judges  who  have  derived  their  great  learning  from  long 
and  careful  study  of  decided  cases,  which  will  still, 
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except  where  expressly  overruled,  govern  the  inter- 
pretation of  the  Act. 

In  offering  observations  on  the  Sale  of  Goods  Act, 
which,  to  some  extent,  I  must  take  as  my  guide, 
and  in  lecturing  before  you,  I  do  not  pretend  to  have 
attained.  I  am  only  pressing,  I  think,  somewhat 
towards  the  mark  of  our  high  calling.  I  am  here  to 
give  you  the  result  of  my  own  studies  long  continued, 
and  to  desire  you  to  exercise  your  own  judgment  on  all 
you  hear  and  on  all  you  read,  without  which  you  will, 
in  the  contentions  of  the  Courts,  be  as  a  reed  shaken 
with  the  wind.  I  purpose  addressing  you  in  the 
simplest  language,  giving  you  as  far  as  possible  clear 
and  simple  illustrations  of  great  principles.  I  purpose 
addressing  you  as  if  you  were  all  uninformed ;  I  may 
thus  assist  some  earnest  youth  seeking  instruction. 
Let  those,  who  are  informed,  remember  the  old  proverb, 
that  repetition  is  the  mother  of  knowledge. 

I  purpose,  then,  this  evening,  to  commence  with  an 
explanation  of  the  four  great  phrases  to  which  I  have 
referred  ;  an  explanation  of  which  you  will  see 
the  need,  as  soon  as  you  read  the  first  section  of 
the  Sale  of  Goods  Act.  We  must  now  take  the 
definition  of  a  contract  for  the  sale  of  goods,  from 
the  Sale  of  Goods  Act,  1893.  That  is  declared  by  the 
legislature  to  be  the  true  definition  of  a  contract  for  the 
sale  of  goods.  I  do  not  propose  to  criticise  it  at  great 
length.  I  wish  it  had  been  simpler  and  had  postponed 
some  of  its  implications  until  greater  knowledge  had 
been  obtained  by  the  student.  Let  us  read  it.  "  A 
contract  of  sale  of  goods  is  a  contract  whereby  the 
seller  transfers  or  agrees  to  transfer  the  property 
in  goods  to  the  buyer  for  a  monetary  consideration 
called  the  price."  There  is  an  alteration  here,  I  think, 
in  the  law  of  England ;  for  until  the  Act  of  1893  any 
consideration  for  the  acquisition  of  goods  by  contract 
or  agreement,  would  have  constituted  a  contract 
for  the  sale  of  goods.  To-day  the  contract  of  sale 
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must  be  "for  a  monetary  consideration  called  the 
price."  A  transaction,  in  which  goods  are  exchanged 
for  goods,  has  always  been  called  a  contract  of  barter. 

You  may  see  at  once,  on  reading  the  definition,  at 
least  I  do,  although  it  is  not  very  clearly  presented, 
that  a  contract  of  sale  may  of  itself,  without  delivery, 
transfer  the  property  in  the  goods  sold,  and  that  con- 
tracts of  sale  are  of  two  kinds,  namely,  sale  and  agree- 
ment to  sell.  I  want  you  to  follow  me  when  I  state, 
that  this  division  into  sale  and  agreement  to  sell  is 
effected,  not  by  any  words  the  parties  may  use,  though 
the  words  of  the  parties  are  important,  but  by  the  effect 
itself  of  the  contract  into  which  the  parties  have 
entered.  If  the  property  passes  by  the  contract,  the 
contract  is  styled  in  the  Sale  of  Goods  Act  a  "  sale " 
and  all  other  contracts  of  sale  are  described  as  "agree- 
ments to  sell."  If,  therefore,  the  word  "sale"  is  used 
in  its  precise  meaning,  it  means  "  a  contract  by  which, 
without  the  delivery  of  the  goods  or  any  part  of  them,  but 
by  the  contract  itself,  the  property  in  the  goods  passes 
to  the  purchaser."  The  word  "  sale,"  I  should  tell  yon, 
because  I  hope  you  will  still  read  some  of  the  decided 
cases,  at  least  before  you  think  yourselves  equipped  for 
your  profession,  is  our  old  friend  "  bargain  and  sale " 
of  pleading  notoriety ;  and  the  expression  "  bargain  and 
sale"  is  used  in  nearly  all  the  authorities  prior  to 
1893.  A  "bargain  and  sale"  is  frequently,  in  law 
books  and  in  the  decisions  of  the  judges  prior  to  1894, 
styled  "  an  executed  contract,"  and  an  agreement  to  sell 
is  styled  "  an  executory  contract."  As  you  may  meet 
with  those  words  it  is  well  to  explain  them.  The  word 
"  executed  "  does  not  mean  that  the  obligations  under 
the  bargain  and  sale  are  all  performed,  but  that  it  is  a 
complete  and,  as  it  is  sometimes  called,  an  actual  sale ; 
and  a  contract  which  is  not  a  bargain  and  sale  and 
under  which  the  property  has  not  passed,  whatever 
its  provisions,  is  an  "  executory "  contract  of  sale. 
Some  of  you  who  are  students  of  the  law  of  the 
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Chancery  Division  may  remember  an  analogous  use  of 
those  words  in  the  phrases,  executed  trusts  and  execu- 
tory trusts ;  "  executed  trusts,"  as  I  understand  the 
phrase,  not  meaning  that  the  trusts  have  all  been  per- 
formed, but  that  they  have  been  declared  and  ascer- 
tained ;  "  executory  trusts  "  being  used  to  indicate  that 
the  trusts  are  to  be  more  fully  set  forth  in  an  instrument 
to  be  prepared. 

In  much  the  same  way,  our  Common  Law  lawyers 
used  the  words  "  executed "  and  "  executory  "  with 
respect  to  contracts  of  sale.  The  word  "executed" 
has  reference  to  the  cases  in  which  the  property  in  the 
goods  has  by  virtue  of  the  contract  itself,  passed 
to  the  vendee.  The  contract  is  thereby  deemed  actual 
or  perfect — that  is  executed ;  where  the  property 
in  the  goods  has  not  pa&sed,  the  contract  is  styled 
executory.  The  bargain  and  sale  of  our  law  answers 
almost  exactly  to  the  perfeda  cmptio  of  the  Roman 
Law  and  to  "  Sale  "  of  the  law  of  Scotland.  The  Act  of 
1893  appears  to  me  to  have  affected  the  law  of  Scotland 
very  seriously,  unless  I  have  overlooked  some  of  its 
provisions.  Until  1893  the  bargain  and  sale  of  the 
English  Law  answered  also  very  much  to  the  "sale" 
(for  that  is  the  word  as  I  understand)  which  is  used  in 
Scotland  to  represent  a  perfect  and  actual  sale ;  but 
there  was  a  great  distinction  between  the  Roman  Law 
and  the  Scotch  Law  prior  to  1893,  and  the  law  of 
England.  In  the  Roman  Law,  the  contract  of  sale  never 
of  itself  passed  the  property  to  the  purchaser ;  traditio 
or  delivery  was  essential  to  its  transfer ;  and  in  the  Scotch 
Law  prior  to  1893  I  apprehend  the  law  was  exactly  the 
same.  Sometimes  consequences  followed  from  the  sale 
in  the  Roman  Law  very  much  like  those  in  our  own ; 
thus,  where  the  property  has  passed,  everybody  knows, 
it  being  a  sound  maxim  of  our  law  res  perit  suo  domino, 
that  the  vendee  suffers  the  loss  if  the  thing  sold  perishes 
before  delivery.  In  the  Roman  Law,  it  is  true,  that  if 
the  subject  of  a  sale  perished  before  delivery,  the  loss 
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fell  on  the  vendee;  not  because  the  property  had  passed  by 
the  contract  of  sale,  but  because  in  the  Eoman  Law  the 
engagement  of  the  vendor  and  the  engagement  of  the 
vendee  were  absolutely  distinct  and  independent,  and  one 
could  be  enforced  although  the  other  could  not.  Con- 
sequently, if  the  subject-matter  of  the  sale  perished 
without  any  fault  on  the  part  of  the  vendor,  in  the  Roman 
Law,  the  vendee  must  still  pay  the  price.  This 
result  in  the  Roman  Law  is,  however,  far  from  answer- 
ing to  the  condition  of  oar  own  law  under  whichr 
by  the  contract  of  sale,  the  property  itself  passes, 
to  the  vendee.  The  contract  of  sale  in  English  Law 
sometimes  has  the  effect  of  a  conveyance,  and  a 
bargain  and  sale  is  in  some  respects  a  contract,  in  other 
respects  a  conveyance.  The  vendor  can  still  sue  the 
vendee,  and  the  vendee  only,  for  the  price.  The  vendee 
has  become,  however,  the  absolute  owner  of  the  goods. 
They  will  pass  to  his  assignee  on  bankruptcy  subject 
to  the  vendor's  lien  or  any  other  conditions,  and  will  also 
pass  to  the  representatives  of  the  vendee  on  his  death. 
He  can  sell  and  transfer  the  ownership  of  the  goods 
although  he  has  never  had  the  possession  of  them.  He  is, 
of  course,  if  he  has  paid  the  money  for  the  goods  before 
delivery,  an  absolutely  secured  creditor.  If  the  vendee 
should  have  paid  money  for  goods  under  an  executory 
contract  of  sale,  and  the  vendor  becomes  bankrupt,  the 
vendee  will  lose  the  money  he  has  advanced  except  so  far 
as  adividend  maybe  payable  to  the  vendee  from  the  estate 
of  the  vendor ;  but  with  respect  to  a  bargain  and  sale, 
the  property  in  the  goods  passes,  and  the  vendee  has  a 
security  for  whatever  advance  he  may  have  made. 
Gentlemen,  it  is  of  the  utmost  importance  that  any 
person  who  desires  to  protect  quickly  the  rights  of  those 
who  consult  him,  that  he  should  know  this  part  of  our 
law.  Remember,  this  part  of  our  law  may  be  of  great 
service  in  case  of  an  execution  being  put  in  upon  the 
goods  of  the  vendor.  I  have  known  people  forget,  that 
although  the  goods  seized  by  the  judgment  creditor 
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were  in  the  possession  of  the  judgment  debtor,  the 
property  in  them  ma}'  be  no  longer  vested  in  him. 
The  judgment  creditor  can  only  seize  that  to  which  the 
judgment  debtor  is  legally  and  beneficially  entitled,  and 
the  vendee,  if  the  property  in  the  goods  has  vested  in 
him,  can  step  in  and  claim  them.  He  may  on  an  inter- 
pleader try  the  question,  whether  he  is  or  is  not  the 
owner  of  the  goods  which  were  in  the  hands  of  the 
judgment  debtor  and  which  have  been  seized  by  the 
sheriff.  If  the  property  in  the  things  has  passed  to  the 
vendee  and  they  have  perished  through  fire  or  ship- 
wreck before  delivery,  the  vendee  is  the  loser.  All 
these  consequences  of  the  property  passing  by  the  con- 
tract itself  must  be  kept  before  your  mind,  and  to  them 
I  have  desired  to  call  your  particular  attention.  You 
will  see  that  some  writers,  among  them  Mr.  Austin 
(and  I  trust  you  will  read  his  works,  and,  I  hope,  never 
open  his  pages  without  instruction),  contend  for  keeping 
distinct,  and  some  systems  of  jurisprudence  have  kept 
clearly  distinct,  "contract"  and  "conveyance."  This 
distinction  is  not  maintained  by  the  law  of  England. 

Contract  may  be  defined  as  an  agreement  between 
two  or  more  parties  by  which  for  a  consideration 
supplied  by  one  of  the  parties,  the  other  agrees  to  do, 
or  abstain  from  doing,  something.  Contract  has,  as  a 
rule,  no  effect  upon  the  subject-matter  of  the  contract, 
and  gives  rise  only  to  personal  obligations.  It  creates 
rights  as  against  a  determinate  person  or  determinate 
persons ;  the  only  right  to  which  it  gives  rise  is  what  is 
called  a  "jus  in  persona  m" — a  right  to  call  upon  a  man 
or  a  certain  number  of  men  to  do  or  abstain  from 
doing  something.  Conveyance  is  the  mode  by  which  the 
ownership  in  a  movable  or  immovable  thing  is  trans- 
ferred from  one  man  to  another,  and,  unless  there  are 
personal  obligations  accompanying  it,  the  conveyance 
imposes,  as  a  rale,  no  obligation  on  the  transferor  or 
transferee.  The  person,  in  whose  favour  the  convey- 
ance is  effected,  acquires,  as  a  rule,  no  "jus  inpersonam  " ; 
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he  acquires  the  ownership  or  what  is  sometimes  styled  a 
"jus  in  ran."  A  jus  in  personam  is  a  right  only  against 
a  determinate  person  or  persons ;  a  jus  in  rem  is  a  right 
availing  against  all  the  world,  and  "  property  "  is  very 
frequently  expressed  by  the  phrase  "jus  in  rem"  The 
bai'gain  and  sale  of  English  law  transfers  the  property 
without  any  conveyance.  The  right,  where  the  property 
does  not  pass  by  the  contract,  in  the  case  of  a  particular 
thing  agreed  to  be  sold  is  styled  a  jus  ad  rem  (acquiren- 
dam).  You  will  find  that  is  the  phrase  used  by  Lord 
Watson  in  stating  what  was,  prior  to  1893,  the  effect 
in  the  Scotch  Law  of  the  existence  of  "  a  sale."  I  can 
commend  to  your  careful  study  the  judgment  of  Lord 
Watson  in  Seathv.  Moore,  L.  R.  11  App.  Gas.  350. 

The  conveyance  of  chattels  under  the  Euglish  Law 
may  be  effected  by  delivery  with  the  intention  to  pass 
the  property  in  them,  or  by  an  instrument  under  seal. 
Those  are  the  ordinary  modes  of  conveying  personal 
chattels  from  one  man  to  another.  You  must,  however, 
remember,  that  the  property  in  personal  chattels  may 
be  transferred  by  contract  alone,  without  any  delivery. 
The  difference  between  contract  and  conveyance  is  dis- 
tinctly seen  by  a  reference  to  the  common  law  relating 
to  the  sale  of  an  estate  in  land.  By  the  Common  Law 
of  England,  the  sale  of  an  estate  in  fee  simple,  in  no 
degree  affected  the  property  in  the  land  until  there 
was  an  actual  conveyance  either  by  livery  of  seizin 
in  former  days  or  by  lease  and  release,  or  by  a  deed 
under  the  8  &  9  of  Victoria.  The  contract  itself 
passed  no  interest  whatever,  but  the  vendor  remained 
owner  of  the  estate,  notwithstanding  the  contract  of 
sale.  The  Common  Law  thus  kept  contract  of  sale 
and  conveyance,  in  the  case  of  land,  quite  distinct.  If 
the  vendor  would  not  convey,  the  only  remedy  for  the 
vendee  was  an  action  for  damages.  When  the  Court 
of  Equity  began  to  decree  specific  performance  of  a 
contract  of  sale  of  land,  then  that  personified  abstrac- 
tion called  "  Equity  "  said  it  looked  upon  that  as  done, 
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which  ought  to  be  done,  and  regarded  the  vendee  as 
owner  of  the  estate.  Hence  a  contract  of  sale  of 
real  estate,  of  which  the  Courts  of  Equity  would 
decree  specific  performance,  had  the  effect  of  trans- 
ferring the  property  in  equity,  and  before  any  convey- 
ance the  vendee  acquired  an  equitable  estate  in  fee 
simple.  You  thus  have  another  instance  of  contract 
operating  as  a  conveyance.  I  have  mentioned  to  you 
the  consequences  which  result  from  this  principle ;  it 
is  most  important  that  you  should  have  them  in  your 
mind.  The  vendee  without  getting  possession  of  any 
portion  of  the  goods  sold  has,  by  virtue  of  a  Bargain 
and  Sale  or  now  by  "  Sale,"  all  the  rights  of  an  owner 
and  may  assert  the  same  against  any  one ;  as  against 
the  vendor,  subject  of  course  to  any  lien  he  may  have 
for  unpaid  purchase  money. 

Having  defined  and  contrasted  contract  and  convey- 
ance, let  me  now  endeavour  to  put  a  meaning  on  the 
words  "  property  "  and  "  possession."  In  every  poli- 
tical society  of  which  we  have  any  record,  you  meet 
with  "property"  and  "possession."  They  are  not 
often  defined,  and  it  is  difficult  to  find  any  definition 
of  "  property  "  and  "  possession  "  in  the  English  Law  ; 
and  even  as  late  as  the  beginning  of  the  last  centuiy, 
did  a  great  German  professor  discover  the  true  meaning 
of  the  word  posscstio  which  the  Roman  lawyers  had  left 
to  some  extent  undefined. 

As  to  the  word  "  property,"  I  will  endeavour  to  give 
you  the  meaning  with  which  I  have  always  used  it ; 
and  as  you  have  these  two  words  "  property  "  and  "pos- 
session "  I  beg  of  you  not  to  confound  them.  You 
will  find  some  judges,  eighty  or  a  hundred  years  ago, 
talking,  as  if  they  had  no  very  clear  conception  of 
the  distinction  between  property  and  possession.  Now 
what  do  I  mean  by  "  property  "  ?  I  mean  by  "  pro- 
perty," the  sum  of  all  the  ways  in  which  a  movable 
or  immovable  thing  can  be  lawfully  used  and  enjoyed  ; 
together  with  the  right  to  the  possession  of  the  same. 
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I  know  this  is  indefinite,  because  the  uses  to  which  a 
thing   can   be   put  are  so   various  ;   they   are   almost 
infinite.     By   "property"  of    course    I    do    not   mean 
the  thing  which  you  look  at  and  see.     I  do  not  use 
the  word  "  property  "  in  the  sense  in  which  that  word 
is  used  when  people  say  it  is  a  pleasant  "  property " 
on  which  to  live,   or  that  it  is  a  paying  "property," 
or  that  it  is  a  "property"  which  fairly  could  stand 
certain  charges  and  burdens.     No.     The  rights  I  am 
speaking  of  you  can  neither  see  nor  touch,  but  they 
are  perfectly  real ;  and  if  you  attempt  to  violate  any  of 
the  rights  to  which  I  shall  presently  refer,  you  may  be 
condemned  in  damages,  and  the  Court  of  Chancery  or 
even  our  Common  Law  Courts  may  grant  an  injunction 
to  restrain  you  from  repeating  the  acts  complained  of. 
Now  do  not  forget,  "property"  is  the  sum  of  "  all  the 
ways."   The  ways  are  constantly  being  fixed  by  decision 
of  the  Courts  and  the  only  thing  to  do,  is  to  note  every 
decision  which  decides  that   "property"  involves  the 
right  to  a  particular  user.  When  I  first  became  a  student, 
there  was  a  case  which  involved  a  great  deal  of  discus- 
sion and  difference  of  opinion  ;  it  was  ultimately  decided 
by  the  House  of  Lords.     Men  kept  running  about  and 
deciding  it  one  way  or  the  other,  by  the  phrase  sic  utere 
tuoutalienum  non  Iccdas.     This  maxim  conveys  not  the 
slightest  information  to  my  mind.     If  you  mean  by 
"  tuo  "  the  thing  in  respect  of  which  a  man  is  the  owner, 
then  arises  the  question  what  rights  does  ownership  or 
dominium  comprise  ;  the  answer  to  the  question  will 
demand  the  study  of  a  large  portion  of  the  law.    If  you 
mean   by  "  tuo "    the   rights  which  can  be  exercised 
over  a  thing,  you  do  not  hurt  anybody  by  exercising 
them.     The  case  to  which  I  refer  was  that  of  Chascmorc 
v.  Itichcmls,  7  House  of  Lords  Cases  349,  wherein  the 
question  was,  whether  the  owner  of  an  estate  in  land 
could  sink  an  artesian  well  in  his  own  soil  and  draw 
into  the  well  all  the  water  percolating  in  his  own  land 
thereby  leaving  an  adjoining  stream  greatly  diminished 
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in  volume,  without  enough  water  to  turn  a  mill,  which 
the  stream  had  turned  for  many  years.  In  the  House 
of  Lords  it  was  decided,  that  the  sinking  the  artesian 
well  with  all  the  consequences  to  the  neighbouring 
mill  owner,  was  a  lawful  way  of  using  the  land.  That 
is  one  of  the  rights  now  comprised  in  dominium  or 
property.  I  ought  not  perhaps  to  apply  the  word 
dominium  to  the  ownership  in  land  of  a  private  indivi- 
dual, seeing  according  to  the  law  of  Real  Property,  the 
dominium  is  in  the  Crown  and  the  fee  simple  only  is 
in  the  subject.  You  understand  me ;  when  I  use  the 
word  dominium,  I  mean  the  entire  and  largest  interest 
a  man  can  have  in  land.  Of  course  a  man  can  dig  and 
plough  and  plant  and  destroy  and  out  down  trees,  pull 
down  buildings,  build  up  walls,  enclose  his  park  ;  in 
fact  he  can  deal  with  the  soil  or  the  surface  in  hundreds 
of  ways  and  you  never  will  be  able  to  state  exhaustively 
the  ways  in  which  the  thing  can  be  used.  These 
observations  will  apply  to  personal  chattels,  such  as  a 
bale  of  cotton.  It  is  not  easy  to  state  all  the  ways  in 
which  cotton  can  lawfully  be  used  or  employed.  The 
sum  of  all  of  them  is  what  I  mean  by  ownership  or 
property,  and  I  apply  the  word  dominium  to  just  that 
very  sum.  If  you  look  in  Mr.  Austin's  Treatises,  you 
will  find  he  has  laboured  most  intensely  to  give  a 
definition  of  "  property,"  and  he,  seeing  that  sometimes 
small  portions  that  give  the  right  of  possession,  may 
entitle  the  owner  to  an  indefinite  number  of  ways  of 
user,  has  decided  to  apply  the  word  property  to  "  any 
portion  which  gives  an  indeterminate  user."  Conse- 
quently he  uses  the  word  dominium  or  property  to 
describe  the  fee  simple.  He  would  also  use  the  same 
word  to  describe  an  estate  for  life,  and  he  would  use 
the  same  word  to  describe  a  lease  for  years;  because 
both  these  interests  entitle  a  man  to  the  most  varied 
user,  but  one,  of  course,  far  Jess  than  the  other.  For 
my  own  part,  I  do  not  care  to  follow  Mr.  Austin  in 
these  distinctions.  I  prefer  to  have  one  word  for  all 
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the  rights  which  a  person  can  enjoy,  in  respect  either 
of  a  piece  of  land  or  a  chattel,  using  in  such  case 
the  word  dominion  or  property.  There  are  fragments 
of  dominion,  some  entitling  you  to  possession  and  some 
not.  A  tenancy  for  life  is  a  fragment  of  dominium, 
and  if  there  is  no  estate  in  front  of  it,  it  entitles 
its  owner  to  possession.  The  same  with  a  lease  for 
years ;  but  a  right  to  walk  or  drive  over  a  piece  of 
land  or  a  right  to  conduct  water  thereon  involves  no 
right  to  the  possession  of  the  land.  The  sum  of  all  the 
ways  in  which  a  thing  can  be  lawfully  used  or  enjoyed 
is  the  dominium.  Any  thing  less  than  the  dominium 
is  a  fragment  of  dominium  or  a  personal  servitude,  to 
use  the  language  of  the  Roman  lawyers.  When  I 
speak,  therefore,  of  a  man  having  the  property  in  a 
particular  thing,  I  mean  that  in  him  reside  all  the 
rights  which  can  possibly  be  exercised  in  respect  of  it 
or  over  it.  For  this  treatment  of  the  subject  I  am 
bound  to  acknowledge  my  obligation  to  Sir  Henry 
Sunnier  Maine,  whose  lectures  I  attended,  now  more 
than  forty  years  ago,  on  the  Roman  Law ;  when  in 
the  prime  of  his  youth  and  in  the  full  possession  of 
his  great  learning,  he  instructed  and  delighted  those 
who  had  the  privilege  of  hearing  him.  This  phrase 
will  guide  you ;  "  the  sum  of  all  the  ways  in  which  a 
thing  can  be  lawfully  used  and  enjoyed  constitutes 
dominium  or  property,  of  which,  unless  separated  by 
the  act  of  the  owner  or  otherwise,  the  right  to  possess 
is  one ; "  because  without  possession  the  rights  of 
ownership  for  the  most  part  cannot  be  enjoyed.  There- 
fore it  is,  that  every  person  who  has  the  ownership,  is 
prima  facie  entitled  to  possession. 

I  must,  however,  call  your  attention  to  a  distinction 
between  things  movable  and  immovable  according  to 
the  law  of  England.  According  to  the  law  of  England 
a  man  although  entitled  to  possession  cannot  maintain 
any  action  of  trespass  in  respect  of  land  unless  he 
was  actually  in  possession  at  the  time  of  the  trespass. 
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In  some  cases  it  may  be,  that  his  entry  relates  back 
to  a  time  prior  to  the  trespass  and  so  the  act  of  trespass 
may  be  described  and  regarded  as  a  disturbance  of  his 
possession ;  but  he  must  have  actually  entered  into 
possession  in  order  to  maintain  an  action  for  trespass. 
In  the  case  of  personal  chattels,  you  must  never  forget, 
that  the  ownership  of  personal  chattels  entitles  the 
owner  to  maintain  an  action  of  trespass  or  of  trover 
for  the  conversion  of  goods,  although  he  has  never 
had  possession  of  the  goods.  Do  not  forget  that, 
because  when  I  hereafter  come  to  discuss  with  you 
that  which  I  think  I  may  say  is  obscure  in  the  Sale 
of  Goods  Act,  1893,  as  to  what  conditions  the  vendor 
can  impose  when  he  parts  with  the  goods  to  a  carrier, 
or  some  third  person,  to  be  conveyed  to  the  vendee, 
you  will  have  to  remember  this,  that  if  the  property 
has  passed  and  the  vendee  is  entitled  to  the  posses- 
sion, the  vendor  can  impose  no  condition  on  the 
delivery,  and  the  vendee  can  maintain  an  action  of 
trover  against  the  carrier  or  any  one  who  keeps  the 
goods  from  him.  When  you  come  to  the  jus  dis- 
ponendi  (a  word  which  has  been  coined  since  I  came 
to  the  study  of  the  law)  you  will  see  the  importance 
of  keeping  this  principle  in  mind. 

I  now  direct  your  attention  to  the  word  "Possession." 
I  told  you  ownership  entitles  the  owner  to  possession  ; 
but  bear  in  mind  this,  you  may  have  possession  separate 
from  ownership.  Possession  is  an  incident  of  owner- 
ship ;  but  you  can  have  possession  separate  and  apart 
from  ownership,  and  there  is  nothing  so  quick  on  earth 
as  the  change  which  the  law  of  England  effects  in  the 
rights  of  a  vendor  when  the  property  passes  by  the  con- 
tract itself.  If  the  property  passes,  the  vendor's  owner- 
ship, without  a  single  act  of  either  vendor  or  vendee,  is 
changed  into  possession,  and  the  vendee  becomes  the 
owner,  on  the  instant.  The  vendor,  therefore,  where 
the  property  passes  by  contract  is  in  a  moment  reduced 
from  ownership  to  possession.  This  word  "possession  " 
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will  be  of  the  utmost  importance  in  dealing  also  with 
receipt  of  goods  under  the  4th  Section  of  the  Sale  of 
Goods  Act.  Although  the  property  passes,  the  posses- 
sion is  still  in  the  vendor  and  that  he  cannot  part  with, 
without  some  act  or  agreement,  of  his  own.  Therefore 
on  a  sale  where  the  property  passes  by  the  sale  itself, 
the  vendee  is  owner  but  has  no  possession  ;  he  has, 
however,  a  right  to  the  possession,  unless  there  is 
something  which  prevents  his  asserting  that  right ;  the 
vendor  is  no  longer  owner  but  remains  in  possession  of 
the  goods  until  delivery  takes  place. 

Now,  gentlemen,  what  do  you  mean  by  "  possession"  ? 
I  shall  never  forget  a  case  in  which  two  very  learned 
counsel,  who  had  been  looking   up  the   Roman   Law, 
came  with  a  mass  of  phrases  to  the  trial  of  a  case  in 
which  a  landlord  complained  that  his  tenant's  brother, 
after  he  had  distrained,  had  removed  all  the  goods.     It 
was  simply  an  action  of  trespass.     Oh  the  phrases  !  oh 
the  weariness !    and  oh  the  impatience  of  Mr.  Baron. 
Martin,   who   tried    the   case  !      At    four   o'clock    he 
disposed   of  the   business   in  about  five  minutes.      I 
want  to  give  you  his  summing  up  to  teach  you  some  of 
the  meaning  of  this  word  "  possession."     "  Gentlemen, 
if  you  think  that  this  man,  the  landlord,  had  a  claim  of 
£40  for  rent,  and  you   cannot  doubt  he  had,  he  was 
entitled  to  enter  on  the  demised  premises  in  the  ordinary 
way  and  make  the  goods  found  there,  with  some  few 
exceptions,   available  for  his    rent.     He   tells  you   he 
went  into  the  dining-room  and  said  :   '  I  make  all  the 
goods  here  available  for  my  rent.'     I  tell  you  if  he  did 
that,  even  if  he  did  not  touch  one  of  the  things,  he 
was  in  possession  of  all  the   goods  in  that    room,  as 
much  as  I  am  in  possession  of  this  book  I  hold  in  my 
hand.     But  they  say  he  abandoned  possession  because 
he  went  away  to  find  a  valuer.     Gentlemen,  do   you 
think   he  abandoned    possession  ?     You   can   abandon 
possession  by  intention,  but  you  can  keep  it  by  inten- 
tion.    I  am  now  as  much  in  possession  of  the  goods  in 
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my  house,  as  when  I  left  it  this  morning.  I  cannot  so 
readily  defend  my  possession  of  the  goods  in  my  house 
whilst  I  am  here,  as  when  I  am  at  home ;  but  the  nature- 
of  my  possession  is  not  in  any  way  changed  because  I 
am  away  from  my  home.  Do  you  think  the  man  did 
abandon  possession  ?  When  he  found  the  goods  had 
been  taken  away,  he  did,  what  he  had  no  right  to 
do,  he  locked  up  the  defendant  who  removed  them. 
Gentlemen,  consider  your  verdict."  In  three  minutes 
the  case  was  all  over,  with  a  verdict  for  the  plaintiff. 
Gentlemen,  I  want  you  to  understand,  you  need  not 
touch  the  thing  in  order  to  be  in  possession  of  it. 
You  know  in  the  case  of  a  gift  of  personal  chattels 
there  must  be  delivery  of  them  to  the  donee,  unless  the 
gift  is  by  deed.  Suppose  you  call  your  laundress  up  into 
your  room,  when  you  are  moving,  and,  putting  the  things 
you  intend  to  take  away  on  one  side,  you  say  to  her, 
"  You  can  have  the  other  things  I  do  not  want," 
and  she  says,  "  Thank  you,"  she  is,  without  anything 
more,  as  much  in  possession  of  the  things  I  gave,  as  if 
she  had  touched  every  one.  So,  with  respect  to  posses- 
sion, when  contract  of  sale  is  being  discussed,  it  is  not 
necessary  to  touch  the  goods  ;  if  they  are  placed  in  the 
physical  control  of  the  purchaser,  and  he  intends  to  keep 
them,  he  is  in  possession.  May  I  give  you  an  illustra- 
tion to  explain  my  view  of  possession,  because  it  is  im- 
portant you  should  have  clear  views  of  possession  ?  If 
a  man  comes  into  my  home  to  visit  me,  and  puts  his 
hat  in  the  hall,  I  have  no  possession  of  his  hat,  not  in 
the  slightest ;  he  is  in  the  possession  of  it ;  I  have 
nothing  to  do  with  it.  He  enters  into  my  room  and  sits 
at  my  table ;  he  has  physical  control  of  the  fork  he  uses  \ 
but  no  possession  ;  because  he  does  not  intend  to  keep 
it ;  he  has  only  permission  to  use  it.  I  hand  to  a  man 
the  keys  of  a  chest  standing  in  my  room  in  order  that 
he  may  have  the  things  contained  in  it.  As  soon  as  he 
takes  from  me  the  key  with  the  intention  of  taking  the- 
goods,  he  is  in  possession  of  all  the  things  contained  in 
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the  chest,  although  he  may  not  know  its  contents  and 
may  never  have  seen  them.  He  has  the  control  of  the 
goods  and  intention  to  keep  the  control.  He  has  pos- 
session, actual,  real,  not  as  sometimes  is  said,  sym- 
bolical or  fictitious.  I  define  possession  for  the  English 
Law  by  saying,  if  a  man  has  physical  control  with  in- 
tention to  hold,  he  has  possession.  Do  not  forget  that, 
in  reading  the  Roman  Law,  you  must  bear  in  mind,  that 
the  Roman  Lawyers  did  not,  and  could  not,  allow  a  bailee 
to  be  deemed  to  have  possession  :  it  was  the  intention  to 
hold  as  his  own  that  formed  an  element  of  their  notion 
of  possession ;  but  in  English  Law  a  carrier  has  possession 
of  the  things  delivered  to  him,  to  be  carried;  the 
woman  who  takes  in  the  things  to  be  washed,  has  pos- 
session of  them;  she  has  no  property  iii>the  things, 
but  she  is  going  to  hold  them  for  a  time,  and  it  may 
be,  and  I  think,  she  could  maintain  an  action  for  any 
injury  or  damage  to  them,  because  she  will  have  to 
answer  to  the  person  from  whom  she  received  them. 
Therefore  do  not  be  troubled  with  the  fact  that  in  the 
English  Law  a  person  may  be  in  possession  although  he 
only  intends  to  hold  the  goods  for  a  short  time,  nor  be 
troubled  by  what  you  read  in  Roman  Law  of  the  diffi- 
culty there  was  of  property  or  possession  being  acquired 
by  one  freeman  for  another,  when  such  freeman  was  not 
within  thepatriapotestas  of  the  other.  In  English  Law  no 
difficulty  of  that  kind  arises.  Any  person,  a  married 
woman  or  an  infant,  can  take  possession  for  you.  I  ask 
my  neighbour,  if  he  is  driving  up  to  town,  to  call  at  a  house 
of  business  and  get  some  things  for  me.  The  moment 
he  has  got  them,  they  are  in  my  possession,  although 
I  do  not  know  of  his  gettiug  them  until  he  returns. 

You  will  find  possession  of  great  importance  when 
we  come  to  the  question  of  stoppage  in  transitu. 
Never  forget  that  possession  is  primd  facie  evidence 
of  ownership,  and  that  the  true  owner  often  founds 
his  claim  in  Courts  of  Justice  on  possession.  Do  not 
trouble  yourself  with  many  subtleties  about  this  matter 
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of  possession.  Where  there  is  physical  control  with 
an  intention  to  hold,  you  have  possession,  and  that 
possession  may  be  obtained  either  by  yourself  or  by  an 
agent.  It  is  the  great  distinction  between  possession 
and  ownership  that  you  must  keep  in  mind  ;  for  in  a 
moment  the  vendor  is  only  in  possession ;  the  vendee 
has  become  the  owner ;  he  may  become  possessed. 
Now  another  thing  that  you  must  apprehend,  and 
carefully  remember,  is,  that  the  vendor  may  part  with 
his  possession  by  an  agreement,  although  there  is  no 
touching,  or  dealing  with,  the  goods  at  all.  If  the 
vendor  says,  "I  will  hold  the  goods  for  you,"  you,  the 
vendee,  are  in  possession  of  them,  although  you  may 
not  have  seen  them ;  because,  understand  me,  by  the 
law  of  this  country  property  may  pass  and  possession 
be  acquired  without  the  goods  being  seen.  I  can  say, 
"  I  will  buy  of  you  the  horse  of  yours  that  won  that 
race  at  Epsom  yesterday  for  a  £100."  The  subject- 
matter  of  the  sale  is  specific  ;  it  is  ascertained,  and  the 
property  in  the  absence  of  a  contrary  intention  will 
pass.  "Will  you  hold  it  for  me  for  a  month  and  I 
will  pay  you  for  the  keep?"  "I  will."  Possession  is 
taken;.  I  am  in  possession;  I  have  now  the  goods 
delivered  to  me,  and  an  action  for  goods,  not  only 
bargained  and  sold,  but  sold  and  delivered,  will  lie. 

It  is  very  important  for  you  to  look  at  the  cases,  in 
which  this  matter  of  change  of  possession  by  agreement 
is  discussed.  The  goods,  sometimes,  are  in  the  possession 
of  a  third  person,  say  a  wharfinger,  at  the  time  of  the 
sale  ;  after  the  sale  the  vendor  and  vendee  go  down,  tell 
of  the  sale,  and  say  to  the  wharfinger,  "Will  you  hold 
the  goods  for  the  vendee  ?  "  "  Yes,  I  will."  The  moment 
he  says  that,  there  is  a  transfer  of  possession,  although 
there  has  been  no  touching,  no  inspection  of  the  goods 
and  no  act  of  any  kind ;  a  mere  agreement  creates  the 
relation  of  bailor  and  bailee,  between  the  vendee  and 
the  wharfinger.  On  such  an  agreement  the  vendee 
is  in  actual  possession  of  the  goods.  You  must 
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consider  these  things,  because  it  may  happen  that, 
after  the  vendor  has  given  his  instructions  to  the  wharf- 
inger to  hold  the  goods  for  the  vendee,  the  vendee 
becomes  insolvent ;  until  the  order  is  acted  on  and  an 
actual  agreement  come  to  between  the  vendee  and  the 
wharfinger,  there  has  been  no  parting  with  the  possession 
by  the  vendor,  and  the  vendor  can  recall  the  order,  and  is 
entitled,  in  respect  of  the  goods,  to  exercise  a  right  of 
retention  analogous  to  the  right  of  stoppage  in  tmnsitu. 
M'Etven  v.  Smith-,  2  House  of  Lords  Reports,  p.  309. 

Thus  gentlemen,  you  now  see  that  the  moment  that 
you  come  to  consider  the  Act  of  1893,  and  find  the 
expression  of  transfer  of  property,  in  the  definition  of 
sale,  it  is  necessary  that  these  four  great  phrases,  con- 
tract and  conveyance,  property  and  possession,  should 
be  discussed  and  understood, 

Now,  gentlemen,  I  propose,  in  the  remainder  of  the 
time  allowed  to  me,  to  consider  the  conditions  under 
which  property  in  personal  chattels  may  be  transferred 
to  the  vendee  by  contract  and  by  contract  only — with- 
out delivery  of  all  or  any  part  of  the  goods.  Here,  I 
must  confess,  that  I  should  have  looked  for  a  little 
more  explicit  statement  of  the  law  than  is  found  in 
the  Sale  of  Goods  Act,  1893.  You  will  not  read  in 
that  Act  the  statement  that  property  in  personal 
chattels  may  pass  by  contract  without  delivery,  if  you 
search  it  from  one  end  to  the  other.  The  law  relating 
to  the  transfer  of  property  in  goods  by  contract  begins 
with  a  most  curious  sentence  about  unascertained  goods, 
but  there  is  no  express  statement  that  the  property  in 
goods  may  pass  by  contract  without  delivery.  This  is  the 
thing  on  which  I  desire  to  lay  stress.  In  the  law  of 
England  you  cannot  go  higher  than  this,  that  a  contract 
of  sale  may  transfer  the  property  in  personal  chattels, 
the  subject-matter  of  the  sale.  Whether  it  does  or  does 
not  transfer  the  property  is  a  question  of  the  intention 
of  the  parties.  Now  it  is  a  most  unfortunate  thing,  I 
think,  that  whether  the  property  passes  by  contract 
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•only  should  depend  on  a  question  of  intention.  How 
much  money  was  wasted  in  determining  whether  a 
testator  had  manifested  an  intention  to  change  the 
order  of  taking  his  estates  for  the  purpose  of  discharg- 
ing his  liabilities.  It  is  very  difficult  sometimes  to 
know  whether  this  intention  exists  ;  but  whether  the 
property  passes  by  contract  only  is  entirely  a  question 
of  intention.  Then  there  is  one  rule,  which  you  do  not 
find  in  the  Sale  of  Goods  Act,  and  which  I  am  going  to 
place  before  you.  I  want  you  to  examine  the  Act  care- 
fully and  see  if  what  I  say  is  correct.  I  tell  you  there 
is  one  condition  that  must  subsist,  before  the  property 
can  pass  by  contract  of  sale,  and  that  is,  that  the  vendor 
himself  must  have  property  in  the  thing  he  professes 
to  sell.  That  is  the  first.  Now  this  proposition  is  not, 
to  my  judgment,  distinctly  brought  out  in  the  Sale  of 
Goods  Act.  Section  16  reads  thus  :  "Where  there  is 
a  contract  for  the  sale  of  unascertained  goods  no 
property  in  the  goods  is  transferred  to  the  buyer  unless 
and  until  the  goods  are  ascertained."  I  say  to  the  com- 
pilers of  this  Act,  that  no  one  has  any  property  in  un- 
ascertained goods,  and  that  there  is  no  information  in 
telling  me,  that  the  property  does  not  pass  until  the 
goods  are  ascertained  :  particularly  when  it  is  remem- 
bered that  when  they  are  ascertained,  the  property 
sometimes  does  not  pass.  What  you  want  is  this  state- 
ment ;  that  no  property  in  goods  will  pass  by  contract 
of  sale  unless  the  contract  attaches  on  specific  or  ascer- 
tained goods.  You  want  this  affirmative  statement  for 
your  guidance.  The  first  thing  to  determine  is,  has 
the  vendor  any  property  in  the  goods  agreed  to  be  sold, 
for  unless  the  vendor  has  a  property  in  them,  it  is  im- 
possible, except  by  way  of  estoppel,  that  any  property 
can  pass  to  the  vendee.  The  vendor  in  a  large  number 
of  cases  has  not  in  his  possession  or  control  the  goods, 
with  which  he  means  to  perform  the  contract.  He 
hopes  to  acquire  them  in  time  to  perform  the  contract. 
No  doubt,  two  hundred  years  ago,  nearly  all  sales  were 
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of  existing  chattels,  and  some  judges  in  the  early  part 
of  last  century  thought  a  contract  for  the  sale  of  future 
goods  was  void.  Such  a  doctrine  is  no  longer  held,  and 
a  sale  of  future  goods  is  perfectly  valid.  Again,  a  vendor 
may  have  no  property  in  the  goods  sold,  even  although 
he  owns  the  things  by  which  they  are  to  be  produced 
or  the  contract  fulfilled.  I  will  call  your  attention 
very  shortly  to  some  cases  which  you  may  read 
with  advantage.  I  may  be  wrong,  but  according 
to  my  view,  if  a  man  is  the  owner  of  an  estate 
in  fee  simple  he  is  not  the  owner  of  a  single  tree 
standing  upon  the  land  or  of  any  of  the  bricks  in  the 
wall  which  guards  his  estate,  or  even  6f  the  wall 
itself.  There  is  no  individuality  in  these  things.  He 
will,  if  anjHbody  should  enter  and  cut  down  the  tree 
without  justification,  be  entitled  to  maintain  an  action 
for  the  injury  done,  and  perhaps  obtain  an  injunction 
to  prevent  its  repetition.  When  he  has  cut  down  the  tree 
he  has  property  then  in  the  tree  itself,  and  if  the  entire 
tree  is  the  subject  of  sale  and  all  the  other  conditions 
are  fulfilled,  the  property  in  the  tree  will,  without 
delivery,  pass  to  the  vendee,  who  may  have  purchased 
it.  I  will  test  my  proposition  by  a  case.  I  want  you  to 
follow  me.  Supposing  a  man  comes  on  my  estate 
after  I  have  felled  a  dozen  trees  and  agrees  with  me  to 
buy  of  me  that  portion  of  the  trees  which  is  between  8 
inches  from  the  bottom  of  the  trunk  and  10  feet  from 
the  bottom  of  the  trunk — that  is,  a  portion  of  each 
tree  of  9  feet  4  inches  in  length  ;  if  nothing  more 
has  taken  place,  I  can  say  at  once,  that  no  property  in 
that,  which  the  vendee  has  agreed  to  purchase,  has 
passed  to  the  vendee,  because  I  can  say  at  once  the 
vendor  has  no  property  in  it.  This  decision  is  quite 
apart  from  the  rule  of  something  remaining  to  be  done 
by  the  vendor  to  the  goods  sold  to  put  them  in  a 
deliverable  state.  The  vendee  will  be  entitled  to  call 
upon  the  vendor  to  fulfil  his  contract,  and  it  may  be  by 
the  threat  of  an  action  for  damages,  or  otherwise,  compel 
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him    to  separate  the  portions   sold ;    but  until  actual 
separation  takes  place  there  is  no  property  in  the  thing 
sold  in  the  vendor  and  none  that  he  can  transfer  ;  and 
therefore,  if  you  take  my  view,  you  will  never  have  any 
difficulty  in  dealing  with  some  of  the  cases  to  which  I 
may  have  to  refer.    In  support  of  this  view  let  me  give 
you  one  case  to-night,  because,  it  may  be,  my  discourse 
will  not  be  deemed  learned,  unless  I  give  you  a  case.    I 
call  your  attention  to  the  case  of  Acraman  v.  Morrice, 
which  is  to  be  found  in  8  Common   Bench  Reports  at 
page  449.     In  that  case  the  plaintiffs  were  the  assignees 
of  a  bankrupt  named  Swift,  who  dealt  largely  in  timber 
in  the  south-west  of  England ;  and  Swift  having  felled 
some  trees,  the  vendee,  Mr.  Mori-ice,  desired  to  buy  a 
certain  portion  of  them.     Mr.  Morrice   sent  his  agent 
(do  not  forget  this)  to  inspect  the  trees  and  to  measure 
and    mark    off  such  portions  as  were    suited    for  his 
purpose.      The   portions  were   marked  and   measured 
by  the  agent  and  the  defendant  agreed   to  purchase 
such  portions.     The  vendor  actually  sent  the  trees  to 
Iladnock,  the  place  where  they  were  to  be  got  ready 
for  delivery.      The  unfortunate    vendee   paid  all  the 
purchase    money.      The    portions   Mr.    Morrice    pur- 
chased had  not  been   separated.     All  this  took  place 
in  1847,  but  as  individuals  will  get  into  difficulties  as 
well  as  nations,  &fiat  in  bankruptcy  against  Mr.  Swift 
was  issued  in  April   1848.    The  trees  which  had  been 
felled,     had    not    been     lopped    and    topped.      Poor 
Mr.    Morrice,    having    parted    with    all    his    money, 
thought    he    had    better     make    an    effort    to    save 
himself.      Under  his  instructions,  his  men  went  and 
cut    up    the    timber    according    to    the    marks    and 
measurements,    and    took    away    those    portions    he 
had  agreed  to  purchase.      The  assignees   brought  an 
action  of  trover  against  Mr.  Morrice  to  recover  the  value 
of  timber  he  had  removed.     With  the  principle  I  have 
suggested,  you  have  no  difficulty  in   deciding  whether 
in  this   case   the   verdict    should  be   for  the  plaintiff 
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or    for    the   defendant.      The    portions    of  the    trees 
themselves  which  Mr.   Morrice  had  purchased  had  no 
individuality,  and  no  one  had  any  property  in  those 
parts  which  were  the  subject  of  the  sale.     The  property 
in  the  trees,  of  course,  was  in  Mr.  Swift,  and  subse- 
quently in  his  assignees,  but  those  portions  which  were 
to  be  cut  and  severed  were  not  the  property  of  any  one. 
As  Lord  Ellenborough  said,  until  you  have  individuality 
you  cannot  have  property,  and  the  Court  of  Common 
Pleas    decided,    that    the    assignees   were    entitled    to 
the  trees,  which  had  not  ceased  to  be  the  property  of 
Mr.   Swift,  and,  of   course,   with  the   trees,   all   those 
parts  or  portions  of  them  which  Mr.  Swift  had  agreed 
to  sell.      Read  the  case  of  Acra/nan  v.  Morrice,  and 
you  will  find  that  although  there  was  inclination  to 
decide   the    case   on    the  ground   that    something   re- 
mained to  be  done  by  the  vendor  to  the  property,  the 
Court  decided  that  the  vendor  had  no  property  in  the 
parts,  and  that  a  man  cannot  by  contract  or  any  other  way 
become  the  separate  owner  of  an  undivided  portion  of  a 
chattel.*     I  do  not  thank  anybody  for  telling  me  that  if 
there  is  a  contract  for  the  sale  of  unascertained  goods ; 
no  property  in  the  goods  is  transferred  until  they  are 
ascertained.     Goods  do  not  become  even  the  property 
of  the  vendor  until  they  are  ascertained,  although  he 
may  have  the  means  of  making  clear  and  definite  and 
transferriug  what  he  has  sold. 

I  purpose  on  the  next  occasion  to  make  a  rapid 
examination  of  some  of  the  principal  cases  showing  the 
conditions  under  which  property  passes  to  the  vendee 
without  delivery  and  then  to  enter  upon  the  discussion 
of  the  provisions  of  our  law  as  to  the  evidence  and 
proof  of  the  contract  of  sale. 

*  Reading  Acraman  v.  31orrice  again,  since  my  lectures  were 
delivered,  I  think  the  statement  as  to  the  ratio  decidcndi  of  that 
case,  is  put  too  strongly  in  favour  of  my  view.  I  still  think  the 
decision  may  and  ought  to  rest  upon  the  principle  I  have  enun- 
ciated. 


LECTURE  II 

CONDITIONS  OF  PROPERTY"  PASSING 

GENTLEMEN, — As  some  may  be  present  to-night,  who 
were  not  here  on  the  last  occasion,  I  may  be  permitted 
to  state  that  I  pointed  out  in  my  last  address,  that 
the  definition  of  "  contract  of  sale "  in  the  Sale  of 
Goods  Act,  1893,  requires  an  explanation  of  four  legal 
conceptions,  .namely :  contract,  conveyance,  property 
and  possession.  The  definition  of  "  contract  of  sale  " 
in  the  Sale  of  Goods  Act  which  all  students  and  lawj^ers 
must  accept,  introduces  the  student  at  once  into  the 
consideration  of  a  very  important  but  difficult  question, 
namely  :  when  does  the  contract  of  sale  transfer,  with- 
out delivery,  the  property  in  the  goods  sold  ?  I  stated 
that  I  should  prefer  a  definition  which  pointed  only  to 
the  delivery  of  the  thing  sold,  because  delivery  is  that 
which  all  sellers  contemplate  and  buyers  look  for.  When 
delivery  is  effected  (as  delivery  is  one  of  the  methods 
of  conveyance  of  personal  chattels)  the  property  in  the 
goods  or  things  sold,  if  the  vendor  is  truly  owner, 
and  in  some  cases  where  he  is  not,  passes  to  the 
vendee.  In  almost  every  sale  of  goods  there  is,  at 
the  time  of  its  formation,  a  promise  to  deliver.  An 
intention  of  transferring  the  property  otherwise  than 
by  delivery  is.  I  think,  rarely  present  to  the  mind  of 
the  vendor  or  vendee.  If  you  attend  to  what  passes  at 
any  purchase  of  goods,  you  generally  hear  the  question  : 
"  When  do  you  want  delivery  ?  "  or,  "  When  will  you  take 
delivery  ?  "  or,  "  When  shall  I  forward  them  ?  "  or  "  To 
what  address  shall  I  send  them  ?  "  In  the  definition 
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of  a  contract  of  sale,  in  the  Sale  of  Goods  Act,  you 
have  a  reference  to  what  is  scarcely  ever  expressed,  and 
an    omission   of  that   which  is    expressed  or  implied 
in  almost  every  contract  of  sale.     Besides  delivering 
the   goods,  the   seller   also  promises,  if  you   look   at 
section  12  of  the  Sale  of  Goods  Act,  that  the  buyer 
shall  have  and  enjoy  quiet  and  undisturbed  possession 
of  the  goods  delivered,  together  with   a  warranty  of 
title.     More  than  this,  the  buyer  can  scarcely  expect 
and  seldom  looks  for.     The  definition  of  a  contract  of 
sale  as  I  would  give  it,  should  have  no  reference  to  the 
transfer  of  the  property,  but  only  to  the  delivery  of 
the  goods,  and,  as  I  told  you,  by  the  law  of  England 
the  property  in  goods  sold  may  pass  by  contract  of 
sale  without  delivery,  I  would  treat  of  this  doctrine 
separately  and  by  itself.     By  confining  my  definition  to 
the  delivery,  the  student  would  readily  comprehend  the 
definition  of  "  Sale "  and  pass  quickly  thence  to  the 
mastery  of  a  large  portion  of  easy  and  simple  law  before 
being  called  upon  to  deal  with  the  difficulties  which  attend 
the  transfer  of  property  by  contract  without  delivery. 
As  however  property  and  not  delivery  is  mentioned  in 
the  definition  in  the  Sale  of  Goods  Act,  1893,  and  as  in 
lecturing  on  the  Sale  of  Goods  Act  I  told  you  I  could  not 
ignore  that  definition,  I  felt  myself  obliged  in  order  to 
an  exact  understanding  of  the  definition  to  begin  with 
a  discussion  of  the  meaning  of  contract,  conveyance, 
property  and  possession.    The  meaning  of  these  phrases 
I  presented  in  a  rough  outline  to  you  in  my  last  lecture, 
and  began  a  discussion   of    the   circumstances    under 
which  the  property  in  the  goods  sold  will  pass  by  the 
contract    itself,    without    delivery.      I  told   you   that 
whether   the   property  passes   by  the    contract   itself 
depends  upon  the  intention  of  the  parties,  and  that  in 
the  absence  of  the  expressed  intention  of  the  parties 
the  law  itself  provides  certain  rules  for  creating,  if  I 
may  so  speak,  an  intention  for  them.     I   stated  that 
whatever  the  intention  of  the  parties  might  be,  there 


CONDITIONS    OF    PROPERTY    PASSING  27 

was  one  condition  which,  from  the  nature  of  things, 
must  be  fulfilled  before  property  can  pass  by  contract 
of  sale  without  delivery,  namely,  that  the  contract 
must  attach  on  specific  or  ascertained  goods  either  at 
the  time  of  the  formation  of  the  contract  or  subse- 
quently thereto.  I  told  you  that  this  affirmative 
statement  is  not  to  be  found  in  the  Act  of  1893,  and. 
that  its  statements  with  reference  to  the  transfer  of 
property  by  contract  of  sale  without  delivery  are  com- 
menced by  a  statement  of  scarcely  any  value  and  in" 
part  misleading.  This  is  what  it  says  :  "  Where  there  is 
a  contract  for  the  sale  of  unascertained  goods  no  pro- 
perty in  the  goods  is  transferred  to  the  buyer  unless 
and  until  the  goods  are  ascertained."  I  told  you  that 
statement  was  of  little  use,  because  no  man  can  have 
property  in  unascertained  goods,  neither  vendor  nor 
vendee ;  I  am  not  speaking  of  cases  of  estoppel,  to 
which  I  shall  hereafter  call  your  attention.  I  told  you 
this,  that  no  man  has  property  in  unascertained  goods. 
A  man  may  agree  to  sell  unascertained  goods  but 
cannot,  at  the  time  of  the  contract,  pass  any  property 
therein.  A  man  may  agree  to  sell  goods  not  in 
existence,  but  which  he  hopes  to  procure ;  but  the 
contract  cannot,  from  the  nature  of  things,  pass 
any  property  in  such  goods ;  and  even  when  the  goods 
are  procured  by  the  vendor,  and  the  goods  are  such 
as  the  vendee  is  bound  to  take,  even  then  the 
property  in  the  ascertained  goods  does  not  vest 
iu  the  vendee  until  by  agreement,  or  the  consent 
of  both  parties,  the  contract  attaches  upon  such 
ascertained  goods.  I  also  told  you,  that  the  goods 
may  be  unascertained  in  my  view,  although  in  one 
sense  the  goods  are  before  the  vendee,  and  he  can  see 
the  material  out  of  which  the  contract  is  to  be  per- 
formed. As  an  illustration  of  this  statement  I  called 
your  attention  to  the  case  of  Acraman  v.  Morricc,  in 
8  Common  Bench  Reports,  p.  449,  in  which  the  Court 
decided  that  the  property  in  parts  of  some  trees  which 
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had  been  felled,  and  which  parts  had  been  marked  out 
by  the  vendee  and  bought  by  him,  could  not^  prior  to 
severance  pass  to  the  vendee;  the  contract  did  not 
attach  upon  specific  or  ascertained  goods.  The 
moment  however  that  the  severance  is  made,  in  my 
view,  the  contract  attaches  upon  specific  and  ascertained 
goods.  It  does  not  follow  even  then,  that  the  pro- 
perty will  pass,  for  I  shall  hereafter  have  to  show  you 
that  by  the  law  of  England,  in  the  absence  of  any 
express  intention  of  the  parties,  if  the  price  of  the  goods 
is  to  be  ascertained  by  measurement,  no  property  passes 
until  the  measurement  has  taken  place.  In  my  opinion 
therefore,  it  may  be  misleading  to  state  that  on  the  ascer- 
taining of  the  goods,  on  which  the  contract  is  to  attach, 
the  property  in  the  goods  will  then  pass  to  the  vendee. 
In  the  case  oiAcraman  v.  Morricc,  19  L.  J.  C.  P.,  p.  59, 1 
ought  to  call  your  attention  to  a  very  pertinent  question 
that  was  put  by  Mr.  Justice  Maule  in  support  of  the  view 
I  presented  to  you,  that  the  vendor  himself  owns  the  dis- 
tinct chattel,  the  tree,  and  until  it  is  cut  up  and  severed 
he  does  not  own  the  tree  and  some  unascertained  portion 
of  it ;  he  owns  the  tree  and  the  tree  only.  Mr.  Justice 
Maule  put  this  question  :  "  You  say  that  immediately 
on  the  sale,  the  marked  parts  of  the  trees  became  the 
chattels  of  the  defendant  ?  Is  there  such  a  thing 
as  a  tenancy  of  a  specified  quantity  of  an  undivided 
chattel?"  I  think  the  answer  to  the  question  is 
that  there  cannot  be.  Although  it  may  be  contended 
as  Chief  Justice  Wilde  did  that  the  reason  why  the 
property  did  not  pass  in  the  parts  of  the  trees  was 
because  something  remained  to  be  done  to  the  subject- 
matter  of  the  sale,  I  think  the  true  ground  is  that 
neither  the  vendor  nor  vendee  had  any  property  in  the 
subject-matter  of  the  sale  until  a  severance  took  place. 
I  shall  call  attention  soon  also  to  another  condition  of 
the  law  of  England,  that  even  where  the  goods  are 
ascertained,  if  something  is  to  be  done  to  the  goods 
themselves  to  put  them  in  a  deliverable  state,  in  the 
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absence  of  the  express  intention  of  the  parties,  the 
property  in  the  goods  will  not  pass  until  the  goods  are 
put  into  a  deliverable  state,  in  conformity  with  the  con- 
tract. In  the  case  of  having  to  measure  the  goods  in. 
order  to  ascertain  the  price  to  be  paid,  the  property  in 
the  goods  will  not  pass,  in  the  absence  of  a  contrary 
intention,  until  the  measurement  has  taken  place. 

Upon  this  principle,  however,  of  the  vendor  having 
no  property  in  certain  goods  until  separation,  I  think 
the  Court  of  Common  Pleas  proceeded  in  the  case  of 
White  v.  Wilks,  in  5  Taunton,  p.  176,  to  which  attention 
may  be  called.  Wilks  agreed  to  sell  to  Shuttleworth 
and  another  twenty  tons  of  oil  out  of  his  stock,  con- 
sisting of  several  large  quantities  of  oil,  in  different 
cisterns.  The  vendees  became  bankrupt  before  any 
separation  of  twenty  tons  had  taken  place,  and  the 
assignees  brought  an  action  of  trover  against  Wilks  for 
the  twenty  tons  of  oil  he  had  agreed  to  sell.  The  Court 
decided  that  the  assignees  of  the  vendees  could  not 
maintain  an  action  for  the  conversion  of  the  oil — that 
is,  could  make  no  claim  as  owners,  because  the  contract 
had  not  attached  upon  any  specific  or  ascertained 
parcel  of  oil.  This  question  arises  again  thus :  here 
is  a  barrel  with  oil  in  it ;  it  is  more  or  less  full.  The 
owner  himself  has  a  property  in  all  the  oil,  that  is  in 
the  barrel,  but,  according  to  my  view,  he  has  no 
property  in  anything  except  the  whole  of  it.  If  five 
gallons  were  to  leak  out,  he  would  then  be  the  owner 
of  the  oil  which  is  in  the  barrel  and  that  which 
is  on  the  floor.  Also  if  any  one  should  either  rightly 
or  wrongly  separate  the  oil  the  owner  would  have- 
the  property  in  the  two  portions,  and  each  of  them. 
If  I  remember  rightly,  it  was  on  this  ground  decided 
that  the  landlord  who  found  on  the  demised  premises 
only  a  barrel  of  wine,  which  contained  more  wine,  if  sold, 
than  was  sufficient  over  and  over  again  to  pay  the  rent, 
could  not  be  made  liable  for  an  excessive  distress 
because  he  seized  and  sold  the  whole  of  the  wine.  There 
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was  only  one  piece  of  property  the  landlord  could  seize, 
namely,  the  wine  in  the  barrel,  and  not  any  one,  three  or 
ten  gallons  which  might  have  been  sufficient  to  pay 
the  rent.  It  may  seem  paradoxical ;  but  the  owner  of 
the  wine  in  the  barrel  may  agree  to  sell  a  portion  of  it, 
and  he  will  enjoy  the  benefit  of  the  whole,  but  in  my 
view  he  has,  for  the  purpose  of  conveyance,  property  in 
the  whole  wine  which  is  in  the  barrel,  and  until  it  is  sepa- 
rated and  can  be  said  to  consist  of  two  portions,  he  has 
the  property  in  the  whole,  and  that  is  the  only  property 
he  has.  He  will  have  the  full  enjoyment  however  of 
every  part  of  it.  It  seems  to  me  clear  that  before  the 
contract  can  attach  upon  specific  or  ascertained  goods 
the  particular  portion  of  the  goods  that  is  to  belong  to 
the  vendee  must  be  ascertained. 

There  is  a  case  to  which  your  attention  must  be  called 
because  it  seems  to  run  counter  to  the  principle  I  am 
presenting  and  you  will  carefully  read  it,  and  with  it 
the  comment  of  Lord  Blackburn  in  his  book  on  "Contract 
of  Sale."  The  case  is  Whitcliouse  v.  Frost,  in  12  East, 
p.  614.  In  that  case  J.  and  L.  Frost  had  purchased  of 
persons  named  Button  and  Bancroft  ten  tons  of  oil 
out  of  a  quantity  of  forty  tons,  contained  in  a  cistern, 
which  Button  and  Bancroft  owned.  Before  any  sepa- 
ration of  the  ten  tons,  Frosts  sold  the  tons  they 
had  purchased  to  a  person  named  Townseud;  Frosts 
gave  to  Townsend  a  delivery  order,  on  Button 
and  Bancroft  for  "  the  ten  tons  of  oil  we  pur- 
chased from  you."  Button  and  Bancroft  wrote  across 
that  order  when  presented  to  them  by  Townsend 
the  words  "  Accepted.  Button  and  Bancroft."  It 
may  be  the  decision  is  justifiable  on  a  matter  which 
arises  out  of  that  acceptance  of  the  order  by  Button 
and  Bancroft.  Townsend  became  bankrupt  and  the 
assignees  of  Townsend  brought  an  action  of  trover 
founded  on  a  claim  of  ownership,  not  only  against 
J.  and  L.  Frost,  Townsend's  immediate  vendor,  but  also 
against  Button  and  Bancroft,  who,  at  the  instance  of 
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Frosts,  had  subsequently  to  the  bankruptcy  refused 
delivery.  The  Court  of  King's  Bench  held  that  the 
plaintiffs,  the  assignees  of  Townsend,  the  purchaser 
from  J.  and  L.  Frost,  were  entitled  to  maintain  the 
action.  Mr.  Justice  Bayley  said,  that  on  the  purchase 
of  the  ten  tons  by  J.  and  L.  Frost  from  Button  and 
Bancroft  the  property  in  the  ten  tons,  although  no 
specific  quantity  of  ten  tons  existed,  passed  to  the  Frosts. 
I  cannot  think  that  such  statement  is  good  law  to-day  / 
or  that  any  one  would  accept  it.  You  will  find  in  the 
case  of  White  v.  Wilks,  to  which  I  called  your  attention, 
a  direct  dissent  on  the  part  of  the  Common  Pleas  from 
the  view  of  Mr.  Justice  Bayley.  Lord  Blackburn 
points  out  that  he  thinks  the  decision  can  only  be  main- 
tained on  the  ground  that  J.  and  L.  Frost  were  estopped 
from  saying  they  had  not  ten  specific  tons  in  their 
possession  ready  for  delivery.  It  would  seem  also  tlwet 
the  claim  of  the  assignees  against  Button  and  Bancroft 
was  a  perfectly  good  one,  as,  after  the  acceptance  of  the 
order,  they  were  estopped  from  denying  that  they 
held  ten  tons' of  oil  for  Townsend.  If  that  is  the  true 
ground  of  the  decision,  it  does  not  interfere  with  the 
doctrine  I  have  mentioned,  and  you  will  find,  subse- 
quently, one  of  the  judges  who  took  part  in  the  decision 
of  Whitehousc  v.  Frost  trying  to  sustain  it  on  the  ground, 
that  what  Frost  sold  was  an  undivided  portion  of  the 
forty  tons.  "  In  the  reported  case,"  says  Lord  Blackburn, 
"no  mention  is  made  of  there  being  any  proof  whatever 
of  the  agreement  being  to  sell  not  ten  tons  out  of  forty 
but  an  undivided  fourth  part  of  every  portion  of  the 
forty  tons."  It  appears  plain  to  me,  notwithstanding 
the  case  of  Whitehouse  v.  Frost ,  that  where  the  goods 
sold  are  part  of  a  larger  mass  and  have  no  individual 
existence,  no  property  will  pass  to  the  vendee  by  the 
contract  itself. 

Let  me  give  you  another  illustration  before  I  pass  on, 
because  I  think  you  must  read  these  cases,  and  I  shall 
give  you  my  view  of  them  for  what  it  is  worth.  I  have 
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never  regarded  the  case  of  Bugg  v.  Minett,  11  East,  210, 
as  a  case  in  which  the  property  did  not  pass  because 
something  remained  to  be  done  to  put  the  thing  sold  in 
a  deliverable  state.    I  do  not  think  anything  is  going  to 
be  done  to  the  property  to  put  it  into  a  deliverable  state 
when  you  intend  to  separate  it  into  two  or  more  parts.  In 
that  case  the  defendants  as  prize  agents  to  the  commis- 
sioners for  the  care  of  Danish  property  put  up  for  sale 
by  auction  twenty-seven  casks  of  turpentine,  and  in  the 
catalogue  they  were  numbered  from  28  to  54  inclusive. 
The  casks  all  contained  oil  of  turpentine,  but  of  uncertain 
quantity,  and  the  auctioneer  said,  "  I  am  going  to  sell 
every  one  of  these  casks  as  containing  10  cwt.  3  qrs. 
26  Ibs."     Now,  not  one  of  these  casks  held  10  cwt.  3  qrs. 
26  Ibs.  in  it.    He  said,  "  I  shall  sell  the  last  two  lots  as  un- 
certain quantities  and  the  preceding  lots  will  be  filled 
from  these."     The  plaintiffs  purchased  all  the  lots  of  the 
turpentine  with  the  exception  of  three,  and  they  were 
also  the  purchasers  of  the  two  last  lots,  from  which  all 
the  lots  without  exception  were  to  be  filled  up.     The 
plaintiffs  paid  £200  to  the  auctioneer  as  a  deposit,  and 
subsequently  £1715  to   the  defendants.     A  fire   took 
place  in  the  defendants'  warehouse,  which  consumed 
the  whole  of  the  turpentine  knocked  down  to  plaintiffs  ; 
but  before  the  fire  took  place  all  the  casks  had  been 
filled  up  with  the  exception  of  ten.      Each  purchase  at 
the  sale  by  auction  was  regarded  as  a  separate  contract, 
and  the  Court  held  that  with  respect  to  every  one  of  the 
casks  filled   up  and   made  to  contain  10  cwt.  3  qrs. 
26  Ibs.  the  property  had  vested  in  the  vendee.    He  was, 
therefore,  to  sustain  the  loss  of  the  turpentine  in  the 
casks  which  had  already  been  filled  up  ;  the  contract  had 
in  respect  of  them  attached  upon  specific  or  ascertained 
goods  ;  but  as  the  vendee  had  paid  all  the  money  before- 
hand he  was  entitled  to  have  so  much  money  returned  to 
him  by  the  vendor  as  answered  to  the  ten  which  had  not 
been  filled  up  and  with  respect  to  which  the  property 
had  not  passed.     Some  of  the  judges  say  there  remained 
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something  to  be  done  to  the  oil  by  the  vendor.  It  may 
be  that  is  the  proper  way  of  looking  at  the  matter. 
According  to  my  view,  the  vendor  himself  had  the  pro- 
perty only  in  the  turpentine  in  each  respective  barrel ; 
he  had  no  property  in  10  cwt.  3  qrs.  26  Ibs.  of  turpen- 
tine in  each  barrel  sold.  It  is  not  until  the  barrel  is 
filled  up,  that  there  is  a  specific  or  ascertained  chattel 
on  which  the  contract  can  attach. 

One  other  case  to  which  I  desire  to  draw  your  atten- 
tion. Do  not  adopt  my  view  because  I  present  it.  I 
want  you  to  examine  these  things  for  yourselves,  and  to 
adhere  to  your  own  opinion.  Even  if  you  are  mistaken 
when  you  are  in  Court,  you  perhaps  will  still  assist  the 
Court  by  the  presentation  of  your  own,  though  mistaken, 
opinion,  and  the  Court  will  guide  and  direct  you  to  a 
right  conclusion.  The  case  to  which  I  refer  is  that 
of  Busk  v.  Davis,  in  2  Maule  and  Selwyn,  p.  397.  In 
that  case  the  vendor  had  a  large  number  of  mats  of  flax 
from  Riga.  He  agreed  to  sell  ten  tons  of  them.  In  my 
opinion  he  had  no  property  in  any  ten  tons  of  them.  He 
had  a  property  in  each  mat,  and  if  you  like  to  count 
them  he  has  the  property  in  so  many  mats.  To  make 
the  ten  tons,  it  may  be  necessary  to  break  up  some  of  the 
mats,  and  this  must  be  done  before  the  ten  tons  can 
be  ascertained.  A  fire  took  place  before  the  ten  tons 
were  ascertained,  and  the  Court  held  that  the  whole 
loss  must  rest  upon  the  vendor.  Do  not  trouble  your- 
self about  loss,  because  if  once  you  have  the  owner, 
as  a  rule,  unless  there  is  a  contract  imposing 
a  different  obligation,  the  person  who  is  the 
owner  must  run  the  risk  and  bear  the  loss.  There  it 
was  held  that  the  property  in  the  mats  had  not  passed  to 
the  vendee.  According  to  my  view  nothing  was  to  be 
done  to  the  property  but  only  an  act  done  for  the 
purpose  of  getting  specific  or  ascertained  goods  upon 
which  the  contract  might  attach.  You  will  read  these 
and  other  cases;  read  them  all.  You  will  find  them 
all  collected  in  such  a  work  as  Benjamin  on  Sale.  I  do 

c 


34  CONDITIONS    OF    PROPEKTY    PASSING 

not  want  to  say  much  of  myself,  but  having  read  Lord 
Blackburn's  little  book  thirteen  or  fourteen  times,  I 
may,  perhaps,  justly  ask  you  to  apply  some  of  your 
spare  hours  in  close  devotion  to  the  study  of  these  and 
other  cases,  in  order  that  you  may  rightly  determine 
when  the  property  in  personal  chattels  passes  by  con- 
tract of  sale  without  delivery.  The  first  thing  is,  there 
must  be  specific  or  ascertained  goods  on  which  the 
contract  attaches. 

The  next  thing  I  want  to  state  to  you  and  to  bring 
out  clearly  before  you,  as  far  as  I  can,  is  this : 
the  contract  may  attach^onspecific^  or  ^ascertained 
goods  either  at  the  time_ofjbhe_formatipn  of  t]ie  con- 
tract or_subsec[uently  thereto.  In  the  interpretation 
of  terms  in  the  Sale  of  Goods  Act,  "  specific  goods  " 
mean  goods  identified  and  agreed  upon  at  the  time 
a  contract  of  sale  is  made.  This  definition,  in  my 
opinion,  is  too  narrow.  I  once  had  the  privilege  of 
appearing  before  a  judge  who,  having  passed  a 
great  deal  of  his  time  in  patent  cases,  had  then  come 
freshly  to  the  discharge  of  Common  Law  duties.  I 
said  to  him  in  an  interpleader,  "  My  Lord,  I  claim  the 
property  in  the  goods  for  my  client  either  because  the 
property  vested  in  him  at  the  time  of  the  contract,  or 
by  the  subsequent  appropriation  of  the  goods  to  the 
contract  with  the  consent  of  both  parties,  or  by  the 
election  of  the  vendor  conferred  upon  him  by  the  con- 
tract." He  said  smiling,  "  Is  it  necessary  to  introduce 
the  doctrine  of  election  ?  will  not  one  of  the  other  two 
do  for  you  ?  "  I  said,  "  One  will  do,  but  I  must  not 
give  up  any  one."  Just  keep  these  things  in  view ; 
first,  the  contract  may  attach  on  specific  or  ascertained 
goods  at  the  time  of  the  contract  being  made.  If 
you  want  authority  for  that  proposition  take  Tar- 
liny  v.  Baxter,  6  Barnewall  and  Cresswell,  p.  360. 
I  want  you  to  look  at  this  case  because  there  are 
some  conditions  forming  part  of  the  contract.  I 
think  that  the  property  may  pass  by  a  contract  of 


CONDITIONS    OF    PROPERTY    PASSING  35 

sale,  although  there  are  conditions  as  to  the  delivery. 
This    case    is    important    for    you,   as    showing,    that 
the  question  whether   the    property    passes    does    not 
depend  entirely  upon  the  words  people  may  use ;  the 
words  they  use  are    of    importance,  but  they  do  not 
conclude    the    question.      In    Tarling   v.    Baxter,    on 
January  4,   1825,  Baxter  agrees  to  sell — mark  these 
words,  because  in  the  Sale  of  Goods  Act  you  have  the 
words  "sale "and  "agreement  to  sell,"  and  "sale"  is 
used  where  the  property  passes.     In  this  case  Baxter 
agreed  to  sell  and  Tarling  agreed  to  buy,   what? — a 
hay  stack,  for  the  sum  of  £145.     The  parties  had  seen 
it  and  it  was  what  they  had  agreed  for ;  the  contract 
attached  upon   specific  or  ascertained  goods.     Tarling 
was  to  pay  for  the  hay  on  the  4th  of  February  next 
and  it  was  to  remain  on  Baxter's  field  until  the  following 
May,  the  hay  not  to  be  cut  until  paid  for.     Soon  after 
the  contract  was  made,  on  the  same  day,  Baxter  drew 
on  Tarling  a  bill  of   exchange   at  one  month  for  the 
price,  which  bill  Tarling  accepted.     The  hay  stack  was 
burned  without  any  fault  of  either  party  on  the  20th 
of  January.     Tarling  paid  the   bill  at   maturity  and 
sought  in  the  action  to  recover  back  the  money  he  had 
paid.     The  Court  held  that  the  vendee  must  bear  the 
loss,  because  the  property  in  the  hay  had  by  the  contract 
vested  in  him,  and  that  if  the  plaintiff  had  not  accepted 
and  paid  the  bill,  an  action  for  goods  bargained  and  sold 
could  have  been  maintained  by  the  vendor.    It  is  very  im- 
portant to  remember  that,  if  you  can  maintain  an  actioni 
for  goods  bargained  and  sold,  you  can  get  the  whole  con- 
tract price.      If  you  cannot  and  are  obliged  to  bring  an 
action  for  damages,  the  damages  may  vary.     It  was 
held   in  this  case,  that  although  the  vendee  was  not 
to  have  the  stack  without  paying  for  it,  yet  the  contract 
had  attached   on    specific   or   ascertained  goods   and, 
there  being  no  intention  to  the  contrary,  the  property 
in  the  hay  passed  immediately  to  the  vendee,  although 
the  stack  was  still  standing  on  the  vendor's  land.     This 
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is  a  case  in  which  the  property  passed  at  the  formation 
of  the  contract. 

Now,  let  me  give  you  a  case,  in  which  the  property 
passed,  by  what  is  called  subsequent  appropriation.  A 
useful  case  is  liohde  v.  Thwaites,  in  6  Barnewall  and 
Cresswell,  p.  388.  That  was  a  case  of  a  sale  of  sugar. 
The  sugar  is  all  lying  on  the  floor  in  the  plaintiff's 
warehouse.  "  What  will  you  buy,  will  you  buy  it  all  ?" 
"  No  ;  I  will  take  twenty  hogsheads  of  it."  There  are 
no  specific  or  ascertained  goods,  according  to  my  view, 
at  the  formation  of  the  contract.  The  buyer  was  not 
going  to  buy  the  whole,  mark  you;  he  was  only  going 
to  buy  twenty  hogsheads  ;  that  is,  that  portion  of  sugar 
which  will  be  found  in  the  twenty  hogsheads  when 
they  are  filled.  Four  hogsheads  were  filled  up  and  the 
defendant,  the  vendee,  received  them.  Sixteen  otherhogs- 
heads  were  filled  in  with  the  sugar,  and  the  vendor  sent 
a  letter  telling  the  vendee  that  the  other  sixteen  hogs- 
heads were  ready  and  asking  him  to  come  and  take  them 
away ;  and  the  answer  was  either  by  letter  or  by  word 
of  mouth,  "  I  will  come  as  soon  as  it  is  convenient  for 
me,  and  take  them  away."  The  Court  held,  that  by  that 
message  coupled  with  the  selection  which  the  vendor 
had  made  in  preparation  for  performing  the  contract, 
there  was  an  appropriation  of  the  sixteen  hogsheads 
to  the  contract  for  twenty,  by  the  consent  both  of 
vendor  and  vendee,  and  that  the  property  in  the  six- 
teen hogsheads  passed  to  the  vendee  and  that  an 
action  would  lie  for  the  full  price  of  the  sixteen  hogs- 
heads as  for  goods  bargained  and  sold.  There  you  see 
is  the  case  of  property  passing  by  appropriation  subse- 
quent to  the  contract,  but  mark  you,  you  must  have  in 
such  a  case,  the  actual  assent  both  of  the  vendor  and 
the  vendee  to  the  appropriation. 

Now  take  a  case  where  the  Court  held  that  the  pro- 
perty had  not  passed,  because  there  was  no  assent,  by 
the  vendee,  to  the  appropriation,  Atkinson  v.  Bell  in 
8  Barnewall  and  Cresswell,  p.  277,  a  case  which  is 


CONDITIONS    OF    PROPERTY    PASSING  37 

often  referred  to.  There  a  man  named  Sleddon  had 
undertaken  to  make  two  machines  for  Bell,  the  de- 
fendant. Sleddon  made  them.  He  took  every  pre- 
caution. He  did  all  he  could  to  make  them  in  conformity 
with  his  contract,  sent  word  to  Bell  to  tell  him  that 
the  machines  were  ready  for  him,  and  sent  him  an 
invoice.  Sleddon,  the  vendor,  had  done  all  he 
could  to  get  the  vendee  to  take  the  machines, 
and  had  himself  set  them  apart  as  far  as  he  could, 
to  the  use  of  the  vendee.  The  Court  held,  that  the 
assignee  of  Sleddon  could  not  maintain  an  action  for 
goods  bargained  and  sold,  because,  although  Sleddou 
had  done  all  he  could  to  appropriate  the  machines  to 
the  contract,  there  was  no  assent  to  the  appropriation 
by  the  vendee ;  that  there  must  be  the  assent  both  of 
the  vendor  and  the  vendee  to  the  appropriation  in 
order  that  the  contract  should  attach  upon  specific 
goods  and  the  property  pass  without  delivery.  The 
assignees  could  maintain  no  action  founded  upon  the 
suggestion  that  the  property  in  the  machines  had 
passed  to  the  defendant.  Read  also  the  case  of  Jenncr 
v.  Smith,  L.R.  4  C.P.  270. 

Now  let  me  tell  you  as  to  the  property  in  the  goods 
passing  by  the  election  of  the  vendor.  This  doctrine  is 
of  importance  when  you  come  to  deal  with  the  question 
of  what  is  called  the  jus  di^onemli  of  the  vendor,  a 
phrase  which  has  come  up  since  I  began  to  study  the 
law  forty  years  ago.  The  terms  of  the  contract  may 
confer  on  the  vendor  the  right  to  make  an  election 
of  the  goods  which  shall  be  binding  on  the  vendee. 
If  the  contract  does  confer  on  the  vendor  a  right  of 
election,  as  soon  as  ever  the  vendor  has  exercised  his 
election  by  selecting  the  goods  for  the  performance  of 
the  contract,  no  matter  what  evidence  may  be 
required  of  it,  the  property  passes  to  the  vendee. 
Remember  the  election  is  exercised  once  and  for 
all.  This  doctrine  elucidates  a  case  which  troubled 
me  very  much  when  I  first  began  to  study  the 
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law,  namely,  Frayano  v.  Long,  in  4  Barnewall  and 
Cresswell,  p.  210.  In  that  case  an  order  was  sent 
from  Naples  to  a  house  of  business  in  Birmingham  for 
certain  hardware  goods,  with  instructions  to  effect  an 
insurance  upon  them  and  despatch  them.  They  were 
to  be  paid  for  on  arrival.  What  did  the  Birmingham 
manufacturer  do  ?  He  apparently  made  or  procured 
goods  answering  to  the  contract.  I  want  to  tell  you 
what  is  sometimes  forgotten,  that  the  person  who 
makes  the  election  must  exercise  his  authority  ;  there- 
fore he  must  select  such  goods  as  the  vendee  is  bound 
to  receive,  and  if  he  does  select  those  goods,  and  they 
are  delivered,  apart  from  the  question  of  the  Statute  of 
Frauds,  of  which  I  shall  hereafter  tell  you,  it  has  been 
long  settled  that  the  vendee  must  keep  the  goods  if  they 
are  such  as  he  ought  to  accept ;  and  an  action  will  lie 
against  him  for  goods  sold  and  delivered,  although  he 
should  repudiate  the  goods  the  moment  they  arrive.  In 
Frayano  v.  Lony  it  was  held,  when  the  manufacturer 
despatched  the  goods  and  effected  the  insurance  that  the 
goods  became  the  property  of  the  vendee,  because  you 
see,  the  vendor  was  to  do  some  act  by  virtue  of  the  con- 
tract, which  could  only  be  done  after  he  has  selected  the 
goods  ;  he  is  to  effect  an  insurance,  and  he  is  to  despatch 
the  goods.  He  can  do  neither  one  nor  the  other  without 
first  selecting  the  goods.  He  must  select  such  goods  as 
the  vendee  is  bound  to  take,  but  the  contract  itself  confers 
on  him  the  authority  to  select  the  goods.  The  moment 
he  has  selected  the  goods,  the  property  in  them  passes  to 
the  vendee,  whether  they  are  in  his  possession  or  not.  In 
the  case  of  Frayano  v.  Long  the  goods  were  sent  to  Liver- 
pool and  the  insurance  effected,  and  while  being  put  on 
board  the  vessel,  through  some  carelessness  of  the  mate 
or  some  other  servant  of  the  owner  of  the  vessel,  the 
goods  fell  into  the  water  and  were  lost.  It  was  held 
that  Fragano  at  Naples,  who  had  never  seen  the 
goods,  and  never  had  control  of  them,  could  main- 
tain an  action  of  negligence  against  the  ship-owners 
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because  he  was  the  owner  of  the  goods,  by  virtue  of 
the  exercise  of  the  authority  he  had  conferred  on  the 
vendor. 

You  now  see  these  three  things  :  an  appropriation  at 
the  time  of  the  contract,  or  subsequent  thereto,  or  by 
the  election  of  the  vendor ;  they  are  very  important 
matters  for  your  consideration. 

We  are  told  in  the  Sale  of  Goods  Act  of  an  uncon- 
ditional appropriation.  I  do  not  think  that  there  can 
be  any  such  thing  as  a  conditional  appropriation.  Either 
the  parties  have  agreed  to  the  appropriation  or  they 
have  not.  Do  not  forget  this,  that  until  the  vendor  has 
made  an  appropriation  with  the  assent  of  the  vendee 
or  has  made  his  election,  the  vendor  can  part  with  the 
goods  on  any  terms  he  pleases,  either  to  the  vendee  or 
any  other  person.  That  is  my  view,  because  he  is  still 
the  owner.  The  vendor  may  be  liable  to  an  action  for 
breach  of  contract  for  not  performing  his  contract,  but 
as  long  as  he  has  not  parted  with  the  property  in  the 
goods,  he  can  deal  with  them  as  he  pleases — sell  them  to 
somebody  else  or  impose  any  conditions  he  pleases  upon 
the  delivery  of  them  to  the  vendee.  Hence  I  desire  you 
to  read  the  judgment  of  Mr.  Justice  Willes  in  the  case  of 
Godts  v.  Hose,  in  17  Common  Bench,  p.  229.  In  the 
course  of  the  case  there  was  a  great  deal  of  discus- 
sion about  the  terms  of  the  contract  and  other  matters. 
I  do  not  think  it  worth  while  to  discuss  the  terms  of 
the  contract ;  it  was  not  a  sale  of  specific  and  ascer- 
tained goods.  The  goods,  eleven  pipes  of  oil,  were  in 
the  possession  of  a  wharfinger.  The  clerk  of  the  vendor, 
under  his  instructions,  took  a  notice  of  transfer  from 
the  wharfinger  to  the  defendant,  to  the  house  of  business 
of  the  defendant,  and  said,  "  Please,  sir,  I  have  brought 
you  the  notice  of  transfer,  an  invoice  and  receipt  for 
the  amount,  but  master  wants  a  cheque  in  exchange." 
Suppose  it  was  a  term  of  the  contract  that  the  cheque 
should  not  be  asked  for.  What  did  the  vendee  do  ? 
He  kept  \  the  delivery  order  and  refused  the  cheque, 
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•saying  the  vendor  was  not  entitled  to  be  paid  until 
fourteen  days  after  delivery.  The  Court  held  that 
there  was  no  assent  to  the  appropriation  ;  that,  there- 
fore, the  property  had  not  passed  and  it  did  not 
matter  what  the  contract  was.  This  was  an  action  of 
trover  against  the  vendee,  who  had  got  possession  of  the 
goods  by  the  improper  use  of  the  notice  of  transfer. 
80  you  see  in  this  case,  there  was  no  assent  by  the 
vendee  to  the  appropriation,  and  if  the  property  has 
not  passed  (bear  that  in  mind)  the  vendor  can  part  with 
his  property  on  any  terms  he  pleases  and  impose  any 
conditions  he  pleases.  Whether  he  may  not  thereby 
break  his  contract  is  quite  another  matter.  Mr.  Justice 
Willes  said  :  "  I  am  of  opinion  the  plaintiff  is  entitled  to 
recover,  whatever  construction  may  be  put  upon  the 
contract.  I  do  not  rely  upon  the  construction  of  the 
contract  nor  upon  the  colour  given  to  it  by  the  evidence 
at  the  trial.  Until  both  parties  have  assented  to  the 
appropriation  of  some  particular  goods,  to  satisfy  the 
contract,  the  property  in  them  does  not  pass.  Here 
there  was  no  such  assent  to  the  appropriation  of  this 
particular  oil ;  and,  therefore,  no  property  in  it  ever 
passed  to  the  defendant." 

I  think  it  well  to  call  your  attention  at  this  point  to 
what  is  called  the  jus  disponendi.  If  the  property  has 
passed  to  the  vendee,  as  I  told  you,  by  the  peculiarity 
of  the  English  Law,  it  might,  the  right  to  the  possession 
accompanies  the  ownership.  If  the  vendee  is  owner, 
although  he  has  never  had  the  goods  in  his  possession 
he  may  maintain  either  trespass  or  trover  in  respect  of 
them  ;  therefore,  if  the  property  in  the  goods  has  passed 
and  the  vendee  is  entitled  to  the  possession,  the  vendor 
cannot  have  any  jus  disponendi  in  respect  of  the  goods. 
If  the  vendor  has  not  parted  with  the  property  he  does 
not  need  any  jus  disponendi;  he  may  deal  with  the 
goods  as  he  pleases  by  virtue  of  his  ownership.  Let 
me  illustrate  this  teaching  by  what  I  have  seen  in 
business  myself.  "  Can  you  let  me  have  fifty  pieces 
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of  ribbon  of  that  particular  quality  and  pattern?" 
"I  think  I  can,  sir."  Fifty  pieces  are  brought 
down  and  put  upon  the  counter.  The  buyer  says, 
"  They  are  not  quite  like  the  pattern,  but  I  think 
they  are  as  near  as  anything  I  shall  get.  I  will  take 
them."  The  customer  says,  "What  are  your  terms?" 
4t  Three  months'  credit."  "  I  will  take  them  on  those 
terms."  Then,  sirs,  the  contract  has  attached  upon 
specific  goods  and  the  property  in  them,  there  being  no 
contrary  intention,  has  vested  in  the  vendee,  apart  from 
delivery.  As  the  vendor  has  no  lien,  because  the  sale  was 
on  credit,  the  vendee  is  entitled  to  have  the  possession  of 
the  goods  as  against  the  vendor  and  as  against  anybody 
in  whose  hands  he  may  find  them.  If  the  vendor 
thinks  fit  to  put  them  in  the  hands  of  a  carrier,  and 
says  to  the  carrier,  "Do  not  deliver  the  goods  until 
the  consignee  pays  for  them,"  in  my  opinion  the  buyer 
is  entitled  to  maintain  an  action  of  trover  against  the 
carrier  who  refuses  to  deliver  the  goods  to  him 
unless  he  pays  for  them.  Keep  this  rule  in  mind,  as 
it  has  a  most  important  bearing  on  the  question  of 
jus  disponcndi,  and  Lord  Blackburn  distinctly  points 
out,  that  with  respect  to  the  jus  disponendi  the  real 
point  is  the  same,  whether  the  person,  into  whose  hands 
the  goods  are  put,  be  a  carrier  by  land  or  a  carrier  by 
water.  Of  course,  the  jus  disponcndi  more  frequently 
happens  in  the  case  of  carriage  by  water  because  the 
goods  are  being  sent  to  a  distant  land  and  the  vendor 
desires  to  be  protected.  Now  take  the  next  case.  The 
head  of  the  department  says  :  "  I  am  sorry,  sir,  I  have 
nothing  like  your  pattern ;  but  I  am  in  communication 
with  Lyons,  and  I  will  have  fifty  pieces  like  your 
pattern  to  show  you  next  Monday."  If  he  likes,  the 
customer  may  give  an  order.  "  Very  well,  then,  I 
will  give  you  an  order  for  fifty  pieces  exactly  of  that 
colour  and  pattern  to  be  here  next  Monday."  No 
property  in  the  goods  has  yet  passed,  the  contract 
has  not  attached  upon  any  specific  or  ascertained  goods. 
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The  vendee  comes  on  the  following  Monday.  "Are  the 
goods  here  ?  "  "  Yes,  look  at  them."  "  They  will  do." 
The  very  moment  that  the  buyer  says  that,  the  contract 
has  attached  on  the  goods  by  subsequent  appropriation 
and  the  property,  all  things  being  equal,  there  being  no 
other  condition,  has  vested  in  the  vendee.  Now  mark 
you,  if  the  vendor  thought  when  the  fifty  pieces  came 
forward,  "  Well,  really,  I  think  I  can  keep  the  gentleman 
who  gave  me  the  order  waiting  for  a  couple  of  days,  and 
here  is  a  person  who  wants  exactly  the  same  goods  ;  I 
can  get  fifty  more  from  Lyons.  I  shall  sell  the  goods 
that  really  were  ordered  for  the  first  customer  to  the 
new  customer."  He  does  so  ;  no  action  of  trover  or 
conversion  will  lie  by  the  first  vendee  of  whom 
I  spoke ;  the  vendor  is  still  the  owner  of  the  goods 
until  appropriated  to  the  contract  and  can  do  what 
he  likes  with  them ;  the  moment,  however,  he  shows 
the  parcel  of  goods  to  the  vendee  and  he  approves 
of  them,  the  property  passes ;  that  is,  by  subsequent 
appropriation.  As  soon  as  the  property  passes  the 
vendor  cannot  dispose  of  the  goods  to  any  other  person. 
Supposing  the  transaction  between  the  head  of  the 
department  and  the  customer  is  thus  ;  the  customer 
says,  "  I  shall  not  be  in  town  for  another  three  weeks  ; 
I  am  sorry  you  have  not  got  the  goods  I  want ;  I  will 
give  you  an  order  for  the  fifty  pieces  I  want,  and  when 
they  come  will  you  please  despatch  them  to  me  by 
Pickford  ?  "  The  order  is  put  in  hand  and  the  goods 
come  forward.  At  present  no  property  passes  to  the 
vendee,  but  the  vendor  looks  at  the  goods  and  says, 
"Yes,  those  will  do  for  the  customer."  It  is  the 
despatch  by  Pickford  &  Co.  that  he  is  to  effect,  which 
gives  the  vendor  the  right  of  selection ;  but  I  apprehend 
(and  I  want  you  to  think  upon  it),  subject  to  correction, 
that  the  moment  the  vendor  has  decided  to  appropriate 
those  goods  and  appropriates  them  to  the  contract, 
the  goods  become  then  and  there  the  property  of  the 
customer.  If  the  customer  is  to  have  a  three  months' 
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credit,  except  iu  the  case  of  his  becoming  insolvent, 
whilst  the  goods  are  in  transitu,  he  is  entitled  to 
maintain  an  action  of  trover  in  respect  of  those 
goods,  if  the  goods  are  withheld,  either  against  the 
vendor  if  he  refuses  them  or  against  the  carrier  in 
whose  charge  they  may  be  placed.  The  vendor  cannot 
impose  on  the  vendee  the  obligation  to  pay  for  the 
goods  at  once,  or  impose  any  other  term  without  his 
consent.  I  will  show  you  hereafter  how  the  claim  may 
be  affected  by  the  vendor's  lien  or  the  right  to  stop 
in  transitu.  It  is  very  simple  as  I  am  putting  it  to 
you,  but  it  appears  to  me  this  explanation  is  requisite 
to  make  clear  portions  of  the  Sale  of  Goods  Act  and 
some  of  the  books  it  is  my  privilege  to  read.  The 
jus  disponendi  frequently  arises  in  cases  of  sending 
goods  by  vessel  or  by  steamer,  and,  as  you  know,  the 
goods  are  generally  sent  under  a  bill  of  lading,  signed 
by  the  master  of  the  vessel.  Then,  if  the  property  in  the 
goods  has  not  passed,  the  vendor  may  do  as  he  pleases 
with  respect  to  the  vesting  or  disposal  of  the  goods. 
If  he  places  the  goods  on  board  a  ship  and  by  the  bill 
of  lading  the  goods  are  deliverable  to  his  owjn  order  or 
that  of  his  agent  it  is  stated  by  sec.  19  of  the  Sale  of 
Goods  Act,  that  the  seller  is  primA  fade  deemed  to 
reserve  the  right  of  disposal ;  it  would  be  very  strong 
evidence  that  he  has  intended  to  keep  his  control  over 
the  goods  himself  and  can  direct  that  the  goods  should 
not  be  delivered  to  the  vendee  until  certain  conditions 
are  fulfilled.  I  told  you  that  apart  from  the  question 
of  breaking  the  contract,  the  vendor  may  do  as  he 
pleases  with  his  own  goods  and  may  send  them 
forward  on  any  condition  he  pleases.  In  these  cases 
one  thing  you  must  do,  you  must  look  at  all  the 
circumstances  arid  the  whole  transaction  at  once.  It 
was  in  consequence  of  looking  at  each  act  or  piece  of 
conduct  separately  and  drawing  an  inference  from  it, 
not  waiting  to  draw  the  inference  until  the  whole  of 
the  facts  were  before  his  mind,  that  the  great  judge, 


44  CONDITIONS    OF    PROPERTY    PASSING 

Lord  Bramwell,  was  led  into  error  in  Browne  v.  Hare, 
3  H.  &  N.  484.  I  will  on  this  question  of  the  jus 
disponendi  only  call  your  attention  to  three  cases. 
Browne  v.  Hare,  4  H.  &  N.  822,  Shepherd  v.  Harrison, 
L.  R.,  5  E.  &  I.  Appeals,  116,  and  Ogg  v.  Shnter, 
I  Common  Pleas  Div.  p.  47.  I  told  you  if  the  pro- 
perty has  passed  then,  of  course,  it  may  be  that  the 
vendor  can  impose  no  conditions,  but  such  as  are  in 
conformity  with  the  contract ;  and  you  will  notice  in 
most  of  the  judgments  in  the  cases  just  mentioned  the 
judges  all  begin  with  determining  whether  the  pro- 
perty has  or  has  not  passed ;  the  goods  were  purchased 
abroad ;  have  never  been  seen  nor  approved  by  the 
buyer.  If  they  are  still  the  vendor's,  and  the  Courts 
regard  an  agent  purchasing  in  a  foreign  country  for  a 
principal  in  this  country  as  a  vendor,  he  may  as  owner 
impose  any  conditions  he  pleases.  Everything  depends 
on  the  intention  of  the  parties  and  you  must  look  at 
all  the  circumstances.  Take,  first,  the  case  of  Browne 
v.  Hare  ;  it  shows  you  the  importance  of  the  question 
whether  the  property  has  passed  to  the  vendee.  The 
vendee  there  had  only  about  twelve  hours'  opportunity 
for  insuring  the  goods,  which  came  from  Rotterdam  to 
Bristol.  On  the  morning  of  the  9th  of  September  he 
received  in  Bristol  a  letter  dated  the  7th,  telling  him 
the  goods  would  be  shipped  on  the  8th.  The  goods  all 
went  down  on  the  evening  of  the  9th  in  the  Bristol 
Channel.  It  was  important  to  know  who  was  to  bear 
the  loss.  Browne,  at  Rotterdam,  agreed  to  sell  to  the 
defendant  Hare,  a  merchant  of  Bristol,  twentv  tons  of 

it 

oil,  to  be  shipped  free  on  board  at  Rotterdam,  to  be  paid 
for  by  Bill  of  Exchange  accepted  by  the  defendant  on 
delivery  to  the  defendant  of  the  bills  of  lading.  Browne 
at  the  defendant's  request  shipped  five  tons  on  board  the 
Sophie.  He  sent  an  invoice  to  Hare,  stating  the  oil  to 
have  been  shipped  for  account  of  the  defendant 
Hare ;  but  he  took  the  bill  of  lading  "  unto 
shipper's  order  or  their  assigns,"  which,  as  you  know, 
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looks  more  or  less  as  if  the  goods  were  to  be  kept  in  the 
control  of  the  party  shipping.  Directly  after  Browne 
had  received  the  bill  of  lading,  making  the  goods  deliver- 
able to  himself  and  his  assigns,  he  himself  endorsed  the 
bill  of  lading  specially  to  the  defendant,  and  sent  it  to 
him  together  with  a  bill  of  exchange  drawn  in  accord- 
ance with  the  contract.  The  goods  were  lost  before 
the  bill  of  lading  and  the  invoice  and  bill  of  exchange 
reached  the  defendant.  The  defendant  on  hearing  the 
loss  refused  to  accept  the  bill  of  exchange.  Was  he 
liable  to  pay  for  the  oil  ?  Baron  Bramwell  kept  look- 
ing at  each  fact  by  itself,  and  said,  "  There  was  at 
first  only  an  intentional  appropriation  by  the  vendor 
which  did  not  pass  the  property ;  and  when  the  vendor 
put  the  goods  on  board  he  did  not  intend  to  pass  the 
property  because  he  took  the  bill  of  lading  to  shipper 
or  assigns  ;  and  when  he  once  decided  to  have  the 
bill  of  lading  in  that  form,  nothing  could  follow  from 
his  endorsing  the  bill  of  lading  and  sending  it  to  the 
vendee  when  the  goods  were  no  longer  in  existence." 
What  did  the  other  judges  of  the  Court  of  Ex- 
chequer say  ?  "  No,  you  must  not  look  at  each 
particular  fact  in  that  way ;  look  at  the  whole  of  the 
circumstances  and  see  what  is  the  fair  and  proper  infer- 
ence to  be  drawn  from  them  all."  The  Court  of  Ex- 
chequer and  the  Court  of  Exchequer  Chamber  held  that 
the  real  question  was  with  what  intention  did  the- 
shipper  place  the  goods  free  on  board  ?  Was  it  with 
the  intention  of  retaining  a  control  over  them  and  con- 
tinuing to  be  owner,  or  with  a  view  to  perform  his 
contract  ?  The  question  was  one  of  fact  to  be  deter- 
mined by  a  consideration  of  all  the  circumstances.  Th& 
jury  had  found  the  goods  had  been  put  on  board  in  per- 
formance of  the  contract.  The  Courts  held  that  such 
a  finding  went  to  vest  the  property  in  the  defendant, 
unless  the  mode  of  taking  the  bill  of  lading  necessarily 
prevented  the  property  from  passing.  The  Courts  said 
it  did  not — that  the  property  passed  to  the  defendant 


46  CONDITIONS    OF   PROPERTY    PASSING 

when  the  goods  were  placed  "free  on  board"  in  per- 
formance of  the  contract,  and  the  defendant  had  to  bear 
the  loss  of  the  goods.  There  was  here  no  reservation 
of  property  on  the  part  of  the  vendor,  although  the  bill 
of  lading  was  taken  to  shipper  or  assigns. 

Shepherd  v.  Harrison  introduces  you  to  a  case  of 
reservation  and  one  of  a  very  important  kind.  In  that 
case  Shepherd,  a  cotton  merchant  of  Manchester,  had 
directed  a  firm  in  Pernambuco,  Paton,  Nash  &  Co.,  to 
buy  certain  goods  for  him.  They  were  bought,  and  the 
invoice  was  sent  to  Shepherd  ;  the  invoice  was  made  out 
"on  account  and  risk  of  John  Shepherd."  A  bill  of  lading 
was  taken  in  the  form  "  Unto  order  or  to  his  or  their 
assigns."  The  bill  of  lading  was  endorsed  Paton,  Nash 
&  Co.  They  sent  a  letter  to  Shepherd  enclosing  the 
invoice,  and  in  the  letter  it  was  stated  that  they  had  also 
enclosed  the  bill  of  lading.  On  the  argument  much 
was  tried  to  be  made  of  that  statement,  but  with  little 
advantage.  The  majority  of  the  judges  thought  that  the 
clerk  had  made  a  mistake  in  saying  the  bill  of  lading 
was  enclosed.  The  principals  apparently  on  reading  the 
letter  withdrew  the  bill  of  lading,  without  correcting  the 
letter.  The  bill  of  lading,  together  with  the  bills  of 
exchange  which  were  to  be  accepted  pursuant  to  the 
terms  of  the  contract,  were  sent  to  George  Paton  &  Co. 
in  Liverpool  as  the  agents  of  the  house  of  business 
in  Pernambuco.  The  two  therefore  came  together,  the 
bill  of  lading  and  the  bills  of  exchange.  The  bill  of 
ladiug  was  actually  endorsed  in  blank  by  the  house 
in  Pernambuco,  so  that  any  one  to  whom  the  bill  of 
lading  was  given  could  readily  get  the  goods.  George 
Paton  in  Liverpool  forwarded  to  Shepherd  both  the 
bill  of  lading  and  the  bills  of  exchange  "  to  which 
we  beg  your  protection."  Shepherd  did  what,  Lord 
Cairns  said  (he  did  not  suppose  Shepherd  intended 
to  do  any  wrong),  a  merchant  of  honour  scarcely 
would  do :  he  took  possession  of  the  bill  of  lading  and 
refused  to  accept  the  bills  of  exchange.  Upon  the 
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question  arising  between  Shepherd  and  the  owner  of 
the  vessel,  because  the  owner  of  the  vessel,  Harrison, 
refused  to  give  the  goods  up  to  him,  an  action  of  trover 
was  brought  by  Shepherd  against  Harrison.  You  will 
remember  the  Courts  decided  that  Shepherd  had  no 
right  to  the  goods  ;  that  as  the  property  in  the  goods  had 
not  passed  by  the  contract,  the  people  in  Pernambuco 
could  say  on  what  conditions  they  chose  the  goods  should 
become  the  property  of  the  purchaser.  They  had  said 
that  Shepherd  was  not  to  have  the  bill  of  lading  with- 
out the  acceptance  of  the  bills  of  exchange ;  that  as 
Shepherd  had  not  fulfilled  the  condition  there  was  no 
delivery  to  him  of  the  bill  of  lading,  and  the  goods 
never  became  his.  Lord  Cairns  said,  "  in  the  course  of 
business,  men  do  not  write  like  lawyers,  and  by  simply 
saying  '  My  agent  will  give  the  bill  of  lading  together 
with  the  bills  of  exchange  for  which  I  ask  your  pro- 
tection,' there  is  a  courteous  but  clear  intimation  that 
the  vendee  is  not  to  use  the  bill  of  lading  unless  he 
accepts  the  bills  of  exchange."  If  the  bills  of  lading 
are  taken  there  must  be  an  acceptance  of  the  bills  of 
exchange  for  which  the  contract  provided.  So,  it  was 
held  in  the  Court  of  Queen's  Bench,  the  Exchequer 
Chamber  and  the  House  of  Lords  ;  and  in  two  of  the 
Courts  the  judges  did  not  call  on  the  counsel  for 
the  defendant  Harrison.  The  Courts  decided  that  the 
true  inference  from  the  facts  was  that  the  property  in 
the  goods,  which  had  not  passed  by  the  contract,  had 
not  passed  by  the  shipment  and  were  not  to  become  the 
purchaser's  until  he  fulfilled  the  condition  on  which  the 
bill  of  lading  was  offered,  although  the  bill  of  lading 
had  been  endorsed  in  blank  and  sent  to  the  purchaser. 
In  the  case  of  Ogg  v.  Slmtcr  there  was  a  sale  of 
potatoes  by  a  gentleman  in  France  to  a  merchant  in 
England,  payment  to  be  by  cash  against  bill  of  lading 
signed  by  the  captain.  The  potatoes  were  shipped 
free  on  board,  in  bags  forwarded  by  the  merchant 
in  England.  The  bill  of  lading  made  the  goods 
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deliverable  to  order.  The  vendor's  draft  for  the  price  and 
the  bill  of  lading,  both  come  forward  and  were  presented 
to  Messrs.  Ogg,  the  purchasers.  They  said,  "  Oh,  there 
is  a  mistake  about  the  quantity  shipped ;  we  will  not 
accept  the  draft  until  the  ship  is  unloaded  and  the 
exact  quantity  determined."  On  the  discharge  of  the 
ship,  the  right  quantity  was  found  to  have  been  on 
board.  The  draft,  with  the  bill  of  lading,  was  sub- 
sequently presented  to  Messrs.  Ogg,  and  payment  was 
again  refused.  The  defendant,  as  agent  for  the  French 
merchant,  then  sold  the  potatoes,  and  Messrs.  Ogg 
brought  an  action  for  the  conversion  of  the  potatoes, 
alleging  that  the  property  in  the  goods  had  passed  to 
them  and  that  they  were-  entitled  to  the  possession  of 
the  potatoes.  The  Court  of  Common  Pleas  held  that 
the  property  in  the  potatoes  had  passed,  and  that  the 
plaintiffs  were  entitled  to  the  possession  of  them,  but 
the  Court  of  Appeal  reversed  its  decision  and  held  that, 
although  the  property  in  the  goods  might  have  passed, 
as  long  as  the  condition  on  which  the  bill  of  lading, 
making  the  goods  deliverable  to  order,  cash  against  bill 
of  lading,  was  unfulfilled,  Messrs.  Ogg,  the  purchasers, 
could  not  maintain  trover  against  the  defendant  who 
had  sold  and  disposed  of  the  goods. 

I  hope  that  what  I  have  said  to  you  to-night  on  this 
point  of  the  jus  disponendi  and  the  study  of  the  reports 
of  the  cases  to  which  I  have  called  your  attention  may 
assist  you  in  the  examination  of  the  provisions  of  the 
Sale  of  Goods  Act  relating  thereto.  I  trust  it  will. 
Give  me  your  attention  while  I  conclude  this  subject 
of  the  transfer  of  property  in  personal  chattels  by  con- 
tract alone,  because  I  must  enter  on  a  fresh  subject 
in  the  coming  address.  Remember,  I  told  you,  whether 
the  property  passes  depends  on  the  intention  of  the 
parties,  but  if  there  is  no  intention  expressed,  the  law 
by  certain  rules  does  provide  in  some  cases  an  intention 
for  them.  Thus,  if  there  is  no  express  or  implied  inten- 
tion, although  the  contract  has  attached  upon  specific 
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and  ascertained  goods,  the  property  in  the  goods  will 
not  pass  to  the  vendees,  if  the  goods  are  not  in  the  state 
or  condition  in  which  they  ought  to  be  for  the  purpose  of 
delivery  under  the  contract.  Suppose  for  example  you 
purchased  100  dozen  hats — panamas,  if  you  like — all  in 
the  rough.  They  are  to  be  stiffened,  blocked,  lined 
and  ribbon  put  round  them  by  the  vendor.  Then  the 
goods  at  the  time  of  the  purchase  are  not  in  that  state 
in  which  they  are  to  be,  when  delivered.  In  the 
absence  of  any  intention  to  the  contrary,  the  law  pre- 
sumes that  until  the  goods  are  put  in  a  condition 
fit  for  delivery,  the  property  in  the  goods  is  not  to 
pass.  If,  however,  there  is  an  express  or  implied  inten- 
tion that  the  property  in  the  goods  is  to  pass  before 
the  goods  are  put  into  a  state  fit  for  delivery,  the 
express  or  implied  intention  will  prevail.  Take  the 
case  of  Young  v.  Matthews  (2  Common  Pleas,  p.  127), 
a  judgment  to  which  Chief  Justice  Erie  was  a  party. 
In  that  case,  Young  the  assignee  of  a  man  named 
Moxon  brought  an  action  of  trover  against  the  defen- 
dant Matthews  who  purchased  some  bricks  of  a  person 
of  the  name  of  Northen,  who  alleged  he  had  bought 
them  of  Moxon.  It  appeared  that  Northen  had  been 
accepting  accommodation  bills  for  Moxon,  a  brickmaker. 
When  the  bills  became  due,  as  so  often  happens,  the 
drawer  could  not  find  the  money.  Thereupon  it  was 
agreed  between  the  agent  of  Northen  and  Moxon  that 
Northen  should  buy  certain  bricks  that  were  in  a 
field  belonging  to  Moxon,  and  thereby  discharge  his 
obligations  under  the  bills  of  exchange.  The  bricks, 
which  Northen  purchased,  were  in  three  clumps  ;  one 
clump  of  finished  bricks,  everything  done  ready  for 
delivery ;  another  clump  in  the  course  of  burning  ; 
and  a  third  clump  that  had  only  just  been  moulded. 
The  Court  came  to  the  conclusion  that  as  the  agent 
of  Northen  knew  it  was  most  important  that  Northen 
should  be  secured,  because  Moxon  was  about  to  become 
a  bankrupt,  that  what  passed  between  Northen's  agent 
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and  Moxon  amounted  to  this  :  "  Will  you  hold  these 
for  my  principal  as  they  are,  in  this  state  ?  "  "I  will." 
"  You  will  burn  and  complete  them  ?  "  "  Yes." 
It  is  clear,  the  goods  on  which  the  contract  attached 
were  specific  or  ascertained.  There  are  two  parcels, 
however,  to  which  something  is  to  be  done  by  the  vendor 
to  put  them  in  a  deliverable  state  under  the  contract : 
the  second  clump  is  to  be  partly  burned ;  and  the  third, 
to  be  wholly  prepared  and  burned.  Mr.  Justice  Byles 
said,  from  what  passed  between  the  parties,  "I  gather 
there  was  an  intention  to  pass  the  property  in  the  state 
in  which  the  goods  were  at  the  time  of  the  contract "  ; 
and  the  Court  held  that  the  property  passed  by  the 
contract  without  any  delivery,  and  that  the  assignee  in 
bankruptcy  had  no  claim  to  the  bricks  which  were 
in  the  bankrupt's  possession.  There  are  some  other 
cases  as  to  the  property  not  passing  in  the  absence  of 
the  intention  of  the  parties,  where  the  goods  are  to  be 
put  by  the  vendor  in  a  deliverable  state.  I  hope  I 
have  said  enough  to  guide  you  in  your  study  of  them. 

Now  let  us  take  the  case  of  the  goods  being  required 
to  be  weighed  by  the  vendor  to  ascertain  the  sum  to  be 
paid  for  the  goods  by  the  vendee.  In  such  a  case  in 
the  absence  of  express  or  implied  intention  to  the  con- 
trary, the  property  in  the  goods  will  not  pass  until 
the  weighing  is  completed.  Hanson  v.  Meyer  (6  East, 
p.  614)  affords  a  good  illustration  of  this  rule.  In 
that  case  Meyer  sold  the  whole  of  the  starch  he 
had  lying  on  the  floor  in  a  particular  room.  The 
contract  attached  upon  specific  or  ascertained  goods. 
It  is  not  a  sale  of  a  portion  of  the  starch — it  is 
the  sale  of  the  whole.  There  is  the  parcel ;  you  can 
see  it.  What  does  it  matter  how  much  it  contains  ? 
I  am  buying  the  whole  of  the  starch  now  lying  on 
the  floor.  Does  the  property  in  the  starch  pass  to  the 
vendee  ?  Stay,  let  us  see.  How  is  the  starch  to  be 
paid  for  ?  It  is  to  be  paid  for  at  so  much  a  hundred- 
weight ;  therefore,  to  ascertain  the  price,  it  must  be 
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weighed  by  the  vendor.  Until  weighed,  in  the  absence 
of  a  contrary  intention  of  the  parties,  the  property  will 
not  pass.  In  Hanson  v.  Meyer,  part  of  the  starch  had 
been  weighed  when  the  vendee  became  bankrupt  ;  but 
31  cwt.  had  not,  and  the  Court  held  that,  with  respect 
to  the  31  cwt.,  the  property  had  not  passed  to  the 
vendee ;  that  until  the  starch  was  weighed  there  was 
no  intention  to  pass  the  property.  If  it  had  been 
agreed  between  the  parties  in  Hanson  v.  Meyer  that 
the  whole  parcel  should  vest  in  the  vendee,  irrespec- 
tive of  the  weighing,  then  the  property  would  have 
passed  immediately  on  the  contract  being  formed. 
If  the  starch  had  been  sold  for  a  lump  sum  and  the 
weighing  was  to  be  for  the  benefit  of  the  vendee,  in  the 
absence  of  a  contrary  intention,  the  property  in  the 
starch  would  before  weighing,  vest  in  the  vendee.  You 
will  read  in  conjunction  with  Hanson  v.  Meyer  the 
case  of  Turley  v.  Bates,  2  Hurlstone  &  Coltrnan,  p.  200,. 
which  shows  that  if  the  weighing  is  to  be  done  by  the 
vendee,  the  property  in  the  goods  sold  may  pass  to  the 
vendee  before  weighing.  The  same  reasoning  applies  to 
the  "  measurement  "  of  goods  in  order  to  ascertain  the 
price.  Now  take  the  case  in  which  the  goods  'sold  are 
to  be  counted,  in  order  that  the  amount  to  be  paid  may 
be  ascertained.  In  Zagury  v.  Furncll,  2  Campbell, 
p.  240,  a  man  had  a  number  of  skins  for  sale,  280 
bales  of  goat  skins.  He  sold  them  at  a  certain  price, 
£1  17s.  Qd.  per  dozen.  It  was  the  custom  of  the  trade 
for  the  seller  to  count  the  bales  before  delivery. 
After  the  sale  there  was  a  fire,  and  the  whole  of  the 
skins  were  consumed  before  any  counting  had  taken 
place.  The  Court  held  that  the  property  in  the  skins 
did  not  pass  to  the  vendee  until  the  counting  had  taken 
place.  Let  me  tell  you  that  in  this  case  also,  where 
counting  is  necessary  to  ascertain  the  sum  to  be  paid, 
the  property  may  pass  to  the  vendee  before  counting, 
if  the  parties  declare  their  intention  that  it  shall. 
Gentlemen,  there  are  many  portions  of  the  law 
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relating  to  the  sale  of  goods  I  shall  pass  over  quickly. 
On  that  portion  which  relates  to  the  transfer  of  the  pro- 
perty in  personal  chattels  by  contract  without  delivery 
I  have  been  obliged  to  speak  at  some  length.  I  thank 
you  for  your  attention  whilst  I  have  endeavoured,  to 
the  best  of  my  ability,  to  explain  this  portion  of  our 
law  to  you.  You  will  find  that  as  a  consequence  of 
property  in  goods  passing  by  contract  without  delivery, 
our  law  is  obliged  to  have  rules  establishing  the 
vendor's  lien  for  unpaid  purchase  money ;  a  right  of 
the  vendor  quite  distinct  from  and  in  no  way  con- 
iiected  with  the  right  of  the  vendor  to  stop  in  transitu. 
Kemember,  it  is  by  reason  of  the  property  passing 
by  contract  without  delivery,  that  the  vendor's  lien 
becomes  requisite.  Yet  in  the  Sale  of  Goods  Act,  you 
will  find  a  statement  made,  and  one  most  misleading, 
that  the  vendor  is  entitled  to  a  lien  upon  the  goods  for 
his  unpaid  purchase  money,  notwithstanding  the  pro- 
perty has  passed.  It  is  in  consequence  of  the  pro- 
perty having  passed,  that  the  vendor  requires  the 
lien  ;  if  it  has  not  passed,  he  does  not  require  .a  lien, 
and  can  have  none  on  his  own  property.  He  can 
retain  the  goods  and  keep  them  by  virtue  of  his  owner- 
ship and  deal  with  them  as  he  pleases.  I  make  this 
•observation,  lest,  in  your  reading  the  statute,  some 
doubt  should  appear  to  be  cast  on  the  propriety  of 
some  of  the  statements  I  have  made. 

Gentlemen,  I  thank  you  for  your  attention,  and  if  I 
can  assist  you  in  your  studies  I  shall  be  more  than 
repaid. 


LECTURE  III 


GENTLEMEN, — In  the  addresses  which  I  have  delivered 
to  you,  I  have  assumed  the  existence  of  a  valid  con- 
tract of  sale.  I  now  come  to  tell  you  how  a  valid 
contract  of  sale  may  be  made,  the  manner  of  its  forma- 
tion, and  the  peculiar  evidence  of  it,  which,  in  certain 
cases,  the  law  demands. 

The  contract  of  sale  is  made  and  completed  by  the 
consent  of  the  parties  to  it.  Neither  by  the  common 
law  of  England,  nor  by  any  statute,  is  it  required  that 
the  contract  should  be  in  writing.  By  the  4th  section 
of  the  Sale  of  Goods  Act,  1893,  it  is  provided  that  a 
contract  for  the  sale  of  goods  above  the  value  of  £10 
shall  not  be  enforceable  by  action  unless  tha  buyer 
shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  shall  give  something  in  earnest 
or  in  part  payment,  or  that  there  be  some  note  or 
memorandum  in  writing  of  the  said  bargain  made  and 
signed  by  the  party  to  be  charged  thereby,  or  his  agent 
thereunto  lawfully  authorised.  This  section  is  a  re- 
enactment  in  substance  of  the  17th  section  of  the 
29th  Charles  II.  cap.  3,  and  requires  a  writing  only  in 
the  absence  of  certain  other  conditions,  and  the  writing 
need  be  only  a  note  or  memorandum  of  the  agree- 
ment. 

Much  of  the  law,  relating  to  contracts  in  general,  is 
applicable,  of  course,  to  the  portion  we  are  now  con- 
sidering, contracts  for  the  sale  of  goods ;  and  many  of 
you  no  doubt  have  read  some  such  elementary  but 
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valuable  work  as  that  of  the  "  Law  of  Contracts," 
written  by  a  learned  lawyer  many,  many  years  ago, 
John  William  Smith.  You  will  find  it  there  stated,  as 
in  every  work  on  contracts,  that  the  parties  must  agree 
to  one  and  the  same  thing ;  they  must  be  ad  idem, 
in  order  that  there  should  be  a  contract.  It  must  be 
seen  that  the  proposal  on  one  side  is  accepted  in  the 
very  terms  in  which  it  is  offered.  In  Contracts  of  Sale, 
very  often  the  proposal  is  made  by  the  person  who 
desires  to  become  the  buyer,  as  well  as  frequently, 
and  in  the  greater  number  of  instances,  by  the  person 
who  desires  to  become  the  seller ;  but,  whoever  starts 
the  negotiation,  the  parties  must  agree  to  one  and  the 
same  thing,  and  the  final  proposal  which  is  made  from 
one  to  the  other  must  be  accepted  in  the  terms  in  which 
it  is  made. 

Now,  I  have  to  tell  you  that  a  contract  of  sale  may 
be  formed,  either  by  word  of  mouth  or  in  writing,  or 
partly  by  word  of  mouth  and  partly  in  writing,  and 
sometimes  it  may  be  manifested  either  in  whole  or  in 
part  by  the  conduct  of  the  parties.  This  statement  is 
subject  to  the  provisions  of  the  4th  section  of  the  Sale 
of  Goods  Act  to  which  I  have  just  called  your  attention. 
A  contract  of  sale  is  sometimes  described  as  an  express 
contract ;  sometimes  as  an  implied  contract.  The  con- 
tract is  express,  whenever  the  terms  of  the  agreement 
are  set  forth  in  language,  or  signs  equivalent  to  lan- 
guage, as  in  printing  or  in  writing.  The  contract  may 
sometimes  be  implied;  that  is,  set  forth  by  conduct 
entirely  from  beginning  to  end,  without  a  single  word 
passing  between  the  parties,  who  ultimately  become 
vendor  and  vendee.  I  have  made  a  contract  myself 
and  never  uttered  a  word.  Here  is  a  person  carrying 
on  the  business  of  a  bookseller.  I  enter  his  shop.  I 
see  a  book  marked  "10s.  6d.,  net."  I  take  it  up  and 
walk  away  with  it.  He  will  not  charge  me  with  steal- 
ing it  because  he  knows  I  have  been  there  before,  and 
that  I  came  for  the  purpose  of  buying.  Upon  evidence 
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of  these  facts  being  submitted  to  a  jury,  they  would 
find  that  I  had  agreed  to  buy  the  book  ;  first,  because 
the  plaintiff  being  'in  business  and  putting  the  book 
in  the  shop  was  a  proposal  to  sell  it  to  me ;  secondly, 
that  my  taking  it  was  an  acceptance  of  that  proposal, 
and  a  promise  on  my  part  to  pay  the  price  that  was 
marked  on  the  book.  Do  just  keep  such  a  simple 
illustration  as  this  in  your  mind,  in  order  that  you  may 
never  be  misled  by  the  use  of  the  words  "  implied 
contract."  An  implied  contract  is  a  real  contract,  as 
much  as  any,  the  terms  of  which  have  been  reduced  into 
writing.  An  implied  contract  has  all  the  elements  of  a 
real  contract.  If  you  have  a  fact  or  event,  not  being 
an  agreement,  which  imposes  an  obligation,  just  as  if 
the  parties  had  agreed,  such  a  transaction  is  now  styled 
by  English  lawyers  a  quasi  contract ;  thus  money  paid 
under  a  mistake  of  fact  is  recovered  quasi  ex  con- 
tractu.  It  is  important  to  remember  that  whatever  be 
the  method  of  acceptance,  however  it  is  manifested,  it 
must  be  communicated  to  the  other  side ;  it  is  suffi- 
ciently communicated,  however,  if  the  person,  to  whom 
the  proposal  is  made,  at  once  begins  to  act  upon  it  and 
assumes  the  transaction  is  binding  between  himself  and 
the  person  who  made  the  proposal.  On  this  point 
you  can  read  with  advantage  the  case  of  Brogdcn  v. 
The  Metropolitan  Railway  Company,  2  Appeal  Cases, 
p.  666.  ^ 

I  will  now  just  call  yovir  attention  to  one  or  two  rules 
that  are  of  frequent  application  to  contracts  of  sale. 
First,  I  would  place  before  you  this  proposition :  that 
-wherever  the  contract  has  been  reduced  into  writing, 
whether  required  by  law  or  not,  parol  evidence  of  what 
took  place  either  prior  to  or  contemporaneous  with  the 
reduction  of  the  contract  into  writing  is  inadmissible 
for  the  purpose  either  of  adding  to,  or  varying,  the 
terms  of  the  written  contract.  The  Chief  Justice,  Lord 
Russell  of  Killowen,  whose  death  we  all  deplore,  may 
have  rightly  decided  in  Gilkspie  v.  Cheney,  1896, 
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2  Q.B.  59,  that,  for  the  purpose  of  establishing  the 
implied  condition  of  section  14  of  the  Sale  of  Goods 
Act,  evidence  can  be  given  of  what  passed  prior  to  the 
time  of  the  contract  Icing  reduced  into  writing  ;  but  he 
did  not  take  it  on  himself  to  say  that  such  evidence 
would  be  admissible  to  vary  the  obligations  arising 
from  the  written  contract.  The  decision  would  seem 
to  show  that  parol  evidence  is  admissible  for  the  purpose 
of  adding  a  statutory  obligation  to  those  which  arise 
from  the  contract  into  which  the  parties  have  entered. 
Take  this  proposition,  too,  that  wherever  persons  enter 
into  a  contract  of  sale  in  a  place  or  district  where  there 
are  usages  or  customs  applicable  to  the  subject-matter 
of  the  contract,  the  parties  are  presumed  to  have  con- 
tracted with  reference  to  those  usages,  and  those  usages 
become  part  of  the  contract,  unless  they  are  expressly 
or  impliedly  excluded.  Now  I  find  people  making  a 
mistake  about  usages.  You  will  hear  people  say :  "  Oh, 
Tisages  ;  they  must  have  existed  from  time  immemorial, 
and  they  must  not  be  contrary  to  the  principles  of  jus- 
tice." That  may  be  very  well,  where  the  usage  is  to 
impose  an  obligation  upon  a  party  without  his  consent 
and  perhaps  against  his  will,  but  the  usages  I  am 
speaking  of  are  part  of  the  contract  into  which  the 
party  enters.  If  the  trade  or  business  has  only  been  in 
existence,  say,  for  eight  or  ten  years,  and  usages  have 
arisen  in  that  time,  the  usages  may  form  part  of 
the  contract  into  which  the  person  enters.  Now,  only 
one  thing  I  want  to  guard  you  against ;  if  the  im- 
portation of  usage  into  the  contract  is  expressly 
excluded,  there  is  no  difficulty ;  the  parties  have  said 
"  usage  shall  not  add  anything  to  this  contract,"  and 
usage  is  excluded.  The  difficulty  arises  when  you 
have  to  determine  whether  the  usages  or  customs  are 
impliedly  excluded.  The  only  way,  so  far  as  I  know, 
to  determine  that  question,  is  by  writing  out  clearly  all 
the  terms  to  which  the  parties  have  expressly  agreed, 
whether  they  be  in  writing  or  by  word  of  mouth  ;  then, 
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on  that  paper,  on  which  you  have  written  out  the  terms 
of  the  agreement,  add  the  usage,  and  then  fairly  and  in 
good  sense  read  the  whole  document  through,  and  ask 
yourself  whether  the  usage  is  inconsistent  with  any  of 
the  express  provisions  of  the  parties.  If  it  is,  then  the 
usage  is  impliedly  excluded  :  if  not  the  usage  will  form 
part  of  the  contract.  If  you  have  read  Smith's  "Law 
of  Contract "  you  will  remember  that  very  simple,  but 
still  instructive,  case  of  an  agreement  under  a  policy 
of  insurance,  that  the  insurance  should  continue  on 
the  goods  until  they  were  safely  landed  and  on  the 
ship  until  she  was  moored  twenty-four  hours,  and 
evidence  was  offered  to  show  that  a  custom  or  usage 
existed  that  the  risk  on  the  goods  as  well  as  on  the  ship 
continued  for  twenty-four  hours.  Put  the  express 
term  of  the  contract  and  the  usage  together,  and  you 
will  see,  at  once,  the  inconsistency  of  the  express  pro- 
vision with  the  custom  and  you  will  arrive  at  the  con- 
clusion the  custom  is  irnpliedly  excluded.  (Parkinson 
v.  Collier,  Park  on  Insurance,  p.  47.)  But  there  is 
one  point  which  should  ever  be  present  to  your  mind: 
namel}',  that  the  custom  or  usage  is  impliedly  excluded 
only  by  its  inconsistenc}*  with  the  express  terms  of  the 
parties,  not  with  any  inference  of  law  therefrom.  The 
forgetfuluess  of  this  rule  led  the  Court  of  Exchequer  to 
give  a  decision,  which  was  overruled  by  the  Exchequer 
Chamber,  an  error  which  I  "have  found  people  fall  into 
since  in  their  practice  and  teaching.  When  you  have 
the  express  terms  of  the  contract  you  must  not,  for  the 
purpose  of  seeing  whether  the  usage  is  impliedly  ex- 
cluded, introduce  as  a  term  of  the  contract  any  infer- 
ence of  law  from  the  express  terms  the  parties  have 
used.  You  must  not  draw  your  inference  of  law  until 
you  have  the  whole  of  the  terms,  and  the  usage,  of 
course,  if  it  applies,  will  be  one  of  them — then  you 
may  draw  the  inference.  For  example,  if  I  agree  to 
sell  goods  to  you  and  no  time  is  mentioned  for  the 
delivery  of  the  same,  I  am  to  deliver  the  goods  within 
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a  reasonable  time.  In  a  case  in  which  there  was  a 
contract  for  the  sale  of  shares  to  be  paid  for  half  in 
two  months  and  half  in  four  months,  evidence  was 
offered  at  the  trial  of  a  usage  that  in  such  a  case  the 
delivery  of  the  shares  should  take  place  at  the  time 
appointed  for  payment.  The  learned  judge  said, 
"  Let  us  look  at  the  terms.  A.  buys,  B.  sells  250 
•shares  at  £12  10s.  each  to  be  paid  half  in  two 
months  and  half  in  four  months.  How  can  you  insert 
in  this  agreement  a  usage  that  the  shares  are  to  be 
delivered  at  the  time  of  payment  ?  From  these  terms 
there  is  an  inference  to  deliver  within  a  reasonable 
time.  The  obligation  to  deliver  at  the  time  of  pay- 
ment is  quite  inconsistent  with  the  obligation  to  deliver 
within  a  reasonable  time.  The  custom  is  inipliedly 
excluded."  The  Court  of  Exchequer  Chamber,  with 
its  calm  wisdom,  said,  "  Before  you  begin  to  draw  your 
inference  from  the  terms  which  the  parties  have  entered 
into,  first  of  all  get  the  whole  of  the  terms  of  the  con- 
tract ;  when  you  have  put  in  the  usage  as  to  delivery, 
there  is  nothing  in  such  usage  inconsistent  with  the 
express  terms  of  the  parties ;  when  the  parties  have 
agreed  that  the  shares  shall  be  delivered  at  the  time  of 
payment,  no  Court  of  Justice  can  say  there  is  an  infer- 
ence of  law  that  they  should  be  delivered  within  a 
reasonable  time."  Consequently  the  Com't  of  Ex- 
chequer Chamber,  in  the  case  of  Field  v.  Lclean,  6 
Hurlstone  and  Norman,  p.  617,  decided  there  must  be 
a  trial  de  novo,  because  the  learned  judge  at  the  trial 
erred  in  holding  the  usage  was  impliedly  excluded  by 
its  inconsistency  with  an  inference  of  law  drawn  by 
him  from  part  of  the  terms,  not  the  whole  of  the  terms, 
of  the  parties. 

I  may  state  another  little  matter  before  I  proceed, 
because  you  will  find  it  in  Lord  Blackburn's  work,  to 
which  you  will  be  constantly  referring,  that  in  early 
times  if  persons  agreed,  as  they  generally  did,  for  the 
sale  of  something  that  was  present  before  them  (because 
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orders  for  goods  to  be  manufactured  and  sales  of  future 
goods  were  almost  unknown),  and  the  vendee  was  to 
pay  for  the  thing  in  cash ;  if  the  parties  separated 
without  delivery  or  payment,  there  was  deemed  to  be 
no  contract  between  them.  Now,  in  order  to  be  in 
harmony  with  present  manners  and  present  customs, 
the  contract  would  be  deemed  to  exist,  but  there  would 
be  an  implication  to  pay  within  a  reasonable  time  and 
to  deliver  within  a  reasonable  time.  I  proceed  now  to 
treat  of  a  very  important  subject. 

The  first  time  that  writing,  in  any  shape  or  form,  was 
required  for  the  validity  of  a  contract  for  the  sale  of 
goods,  was  the  17th  section  of  the  29th  Charles  II. 
cap.  3 ;  and  as  this  section  appears  substantially  in  the 
>Sale  of  Goods  Act,  it  is  impossible  for  an  English 
lawyer,  at  least  for  me,  to  understand  and  apply  the  pro- 
visions of  the  Sale  of  Goods  Act  without  referring  to 
the  decisions  of  the  Courts  on  the  old  section  of  the 
Statute  of  Frauds.  That  was  the  first  Act  to  require, 
that  to  the  validity  of  a  contract  of  sale  of  goods,  there 
should  be,  in  some  cases,  an  instrument  in  writing. 
According  to  my  view,  the  contract  itself,  as  I  shall 
show  you,  is  not  in  any  case  required  to  be  in  writing ; 
evidence  in  writing  of  the  terms  of  the  contract  will 
be  sufficient.  I  do  not  know  why  this  section  should, 
with  some  modifications,  have  been  reproduced  in  the 
Sale  of  Goods  Act.  For  my  own  part,  I  should  have 
been  glad  to  say  as  an  English  lawyer,  "  Farewell  to 
the  provisions  of  the  17th  section  of  the  Statute  of 
Frauds."  I  had  a  great  deal  to  do  when  at  the 
Bar,  in  small  contentious  cases,  in  taking  under 
the  plea  of  "never  indebted "  the  objection  of 
the  Statute  against  lawyers  far  too  busy  and 
quite  unable  to  look  up  the  law  which  related  to 
their  cases,  and  nothing  was  more  acceptable  than 
to  be  successful  upon  a  defence  of  the  Statute  of 
Frauds,  a  defence  not  required  to  be  pleaded,  mark 
you,  but  which  could  be  raised  under  the  plea  of 
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"  never  indebted,"  or  "  non  assumpsit"  You  know  that 
now,  in  order  to  avail  yourself  of  the  Statute  of  Frauds, 
or  of  the  4th  section  of  the  Sale  of  Goods  Act,  you  must 
plead  and  actually  raise  it  as  a  defence  upon  the  very 
Record  that  will  be  before  the  judge  when  the  cause 
is  tried.  In  the  County  Court  it  is,  I  believe,  the 
practice  not  to  take  any  notice  of  the  Statute  of  Frauds 
or  of  the  answering  provisions  of  the  Sale  of  Goods 
Act,  unless  the  defendant,  who  perhaps  never  heard  of 
such  provisions,  has  given  notice  that  he  intends  to  rely 
upon  its  provisions  as  a  statutory  defence.  How  far 
now,  seeing  the  Statute  of  Frauds  is  repealed,  and  no 
distinction  is  made  in  the  Sale  of  Goods  Act,  between 
the  provisions  in  it  relating  to  the  contract  being 
in  writing  and  the  provisions  for  accepting,  and  pay- 
ing for  goods,  and  the  many  obligations  which  are 
expressed  in  the  Sale  of  Goods  Act,  the  defence  that 
the  contract  is  not  in  writing  is  a  statutory  defence, 
remains  to  be  seen.*  Nearly  all  the  law  relating  to  the 
sale  of  goods  is  now  statutory.  I  may  say  in  passing 
that  in  nearly  all  the  cases  where  I  have  taken  the 
objection  of  the  Statute  of  Frauds  successfully,  I  have 
had  no  doubt  as  to  what  the  contract  was. 

First  of  all,  let  us  deal  with  the  section  of  the  Statute 
of  Frauds  and  we  shall  soon  see  the  difference  (if  any) 
between  its  words  and  the  words  in  the  fourth  section 
of  the  Sale  of  Goods  Act.  The  words  of  the  Statute  of 
Frauds  are:  ':No  contract  for  the  sale  of  any  goods 
wares  or  merchandise  for  the  price  of  £10  and  upwards 
shall  be  allowed  to  be  good  except  the  buyer  shall 
accept  part  of  the  goods  so  sold  and  actually  receive 
the  same  or  give  something  in  way  of  earnest  or  in 
part  payment  or  that  there  be  some  note  or  memo- 
randum in  writing  of  the  bargain  signed  by  the  parties 
to  be  Charged  thereby  or  their  agents  thereunto 

*  Since  I  delivered  this  lecture,  my  attention  has  been  called  to 
thecaseof  Brutton  v.  Branson,  1898,  2  Q.  B.,p.  219,  in  which  it  was 
decided  that  notice  of  a  defence  under  the  4th  section  of  the 
Sale  of  Goods  Act  must  be  given. 
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lawfully  authorised."  Now  you  must  at  once  learn  this, 
that  the  words  "goods  wares  and  merchandise  "  do  not 
include  stocks,  shares  in  public  companies,  debts,  choses 
in  action  or  intangible  property  of  any  kind.  I  think 
you  will  find  this  established  in  the  case  of  HumUe  v. 
Mitchell,  11  Adolphus  and  Ellis,  p.  205.  I  should  tell 
you  that  the  Sale  of  Goods  Act  has  not  enlarged  the 
scope  of  the  17th  section,  by  saying  that  other  than 
tangible  goods  should  be  the  subject  of  its  4th  section. 

After  the  section  of  the  Statute  of  Frauds  had  been 
in  existence  about  150  years,  it  was  enacted,  after 
many  conflicting  decisions,  that  the  provisions  of  the 
17th  section  of  the  Statute  of  Frauds  should  apply 
not  only  to  bargains  and  sales  strictly  so-called  (that 
is,  sales  of  actual  existing  goods),  but  that  the  provisions 
of  the  17th  section  should  apply  to  contracts  for  the 
sale  of  goods  which  were  not  in  existence  at  the  time  of 
the  contract ;  to  cases  where  the  goods  perhaps  had  to 
be  manufactured  or  required  something  to  be  done  to 
the  goods  to  put  them  into  a  state  in  which  they  could 
be  delivered  in  conformity  with  the  contract.  After 
the  Statute  I  am  about  to  mention,  it  did  not  matter 
whether  the  goods  were  in  existence  or  not  at  the  time 
•of  the  sale — whether  they  had  to  be  made  or  finished  off 
and  fitted  for  delivery  to  the  purchaser — all  such  goods 
came  within  the  provisions  of  the  17th  section.  The 
section  which  effected  this  change  was  section  7  of  the 
i)  George  IV.  cap.  14,  commonly  called  Lord  Ten- 
terden's  Act.  The  Sale  of  Goods  Act  also  adheres  to 
the  provisions  of  section  7  of  the  9  George  IV.  cap.  14. 
All  orders  for  goods,  whether  existing  or  to  be  manu- 
factured, or  to  be  altered  or  changed,  come  within  the 
provisions  of  the  Sale  of  Goods  Act,  1893. 

I  ought  also  to  tell  you,  that  it  was  decided, 
after  many  differences  among  judges,  that  contracts 
entered  into  at  auction,  that  is,  contracts  completed 
by  the  fall  of  the  hammer  of  the  auctioneer,  were  within 
the  provisions  of  the  Statute  of  Frauds.  I  do  not 
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think  that  law  has  been  altered,  and  sales  by  auction 
are  within  the  provisions  of  the  Sale  of  Goods  Act, 
1893.     The  only  thing  I  need  say  to  you  is  this,  that 
each  buying  at  a  sale  by  auction  is   a   distinct  con- 
tract;   so  that  if,  :at  an  auction,  you  made  six  pur- 
chases, each  of  which  was  less  than  £10  in  value,  each 
contract  is  good  and  does  not  come  within  the  pro- 
visions of  the   17th  section  of  the  Statute  of  Frauds 
or  of  the  Sale  of  Goods  Act.    But  do  not  forget,  if  you 
were  to  go  into  a  shop  and  were  to  buy  seven  or  eight 
different  articles;  although  in  one  sense  there  was  a 
distinct  contract  for  the  first  and  the  second  article, 
and  so  on,  yet  if  by  the  time  you  have  finished  your 
purchases,  the  whole  of  the  goods  you  have  selected 
come  to  over  £10,  those  transactions  are  not  deemed 
separate  and  distinct  purchases,  but  are  regarded  as 
one   contract   to   which    the   provisions    of   the    17th 
section   will   apply.      You  will   find  this   rule   estab- 
lished in  the  case  of  Baldey  v.  Parker,  in  2  Barnewall 
and  Cresswell,  p.  37.     Bear  in  mind  also,  that  if  you 
go  into  a  house  of  business  and  buy  some  things  that 
are  before  you,  which  you  can   see,  and   which  you 
select,  and  you  ask  the  owner  of  the  business  or  his 
servant  at  the  same  time,  to  make  you  some  goods  a 
little  different  from  those  things  you  see,  the  purchase 
of  the  existing  things  and  the  order  for  the  things  to  be 
made  will  be  deemed  one  contract,  so  that  delivery  to 
you  of  the  things,  or  some  of  them,  that  were  in  exist- 
ence, and  which  you  purchased,  will  be  deemed  an  accept- 
ance and  receipt  of  part  of  the  goods  sold,  and  entitle 
the  vendor  to  sue  you  in  respect  of  the  goods  ordered, 
although  there  be  no  memorandum  in  writing  of  the 
contract.     This  rule  was   laid   down   in   Scott  v.   The 
Eastern  Counties   Railway  Company,   12   Meeson  and 
Welsby,  p.   33.     These  cases  will  be  enough  for  you, 
because  they  will  lead  you  to  other  cases,  and  I  shall 
render  you  no  service,  if  I  do  not  induce  you  to  read  the 
authorities,  and  form  for  yourself  your  own  opinions. 
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Another  thing  I  desire  to  mention.     If  you  look  in 
the  29th  Charles  II.  cap.  3,  section  17,  you  will  find 
the  words  are  (you  listened  to  me,  perhaps,  as  I  read 
them)    "  for  the   price " — that   "  no   contract   for  the 
sale  of  any  goods  wares  or  merchandise  for  the  price 
of    £10    or    upwards    shall   be    good."      When    Lord 
Tenterden  framed  his  Act,  the  9th  George  IV.,  he  was 
obliged  to  re-state  the  provisions  of  the  29  Charles  II. 
cap.  3,  section  17,  as  he  was  getting  the  Legislature 
to   enact  that   the   provisions  of  the  29    Charles  II. 
cap.  3  should  apply  to  goods  to  be  made  or  altered ;, 
for  some  reason  or  other  in  reciting  the  Act  he  used 
the  word  "value"  instead  of  "price" — any  goods  of  the 
value  of  £10.    You  have  in  the  29  Charles  II.  "  price  "  ;. 
in  the  9    George  IV.    cap.    14,    section  7,   you   have 
"  value."    In  consequence  of  this  you  must  read  the  1 7th 
section  of  29  Ch.  II.,  as  if  it  contained  the  word  value, 
instead  of  price.    See  what  took  place  the  other  day  in  a 
small  cause  before  me.    "  What  is  your  defence  here  ?  " 
"  If  you  please,  it  is  the  4th  section  of  the  Sale  of 
Goods  Act,  that  no  contract  for  the  sale  of  goods  shall 
be  enforceable  where  the  goods  are  of  the  value  of  £10 
unless  there  be  some  note  or  memorandum  in  writing." 
I  said,  "  Just  let  us  see  what  was  the  contract."     It  was 
all  by  word  of  mouth,  clear  enough,  and  not  disputed. 
The  defendant  agreed  to  buy  a  pony  and  ten  weeks 
agistmeiit  of  the  pony  for  £11,  and  he  said  he  ought 
not  to  be  made  to  pay,  because  there  was  no  note  or 
memorandum  of  the  contract  in  writing ;  that  the  pony 
was  of  the  value  of  £10,  and  the  agistment  at  2s.  a 
week  for  ten  weeks,  made  the  £11.     The  plaintiff  said, 
"  Oh,  no,  the  pony  was  only  worth  £9,  and  the  agist- 
ment was  worth  4s.  a  week."     Each  party  was  cross- 
examined.     The  plaintiff  had  to  admit  that  during  the 
negotiations  he  said  the  pony  was  worth  £11,  and  the 
defendant,  when  he  was  cross-examined,  was  forced  to 
admit  that  he  said  it  was  not  worth  £10.     There  was. 
I,  with  this  wonderful  legislation,  left  to  determine 


£4      .STATUTE  OF  FRAUDS  AND  4lH  SECTION  OF  S.  G.  A. 

whether  this  pony  was  of  the  value  of  £10.     I  think  I 
came  to  the  conclusion  it  was  not,  and  made  the  de- 
fendant pay.     The  solicitor  for  the  defendant  had  met 
with  the   case,   to   which  I  now    call   your  attention, 
of  Harmon  v.  Reeve,  18  Common  Bench  (Old  Series), 
p.  587.     The  defendant's  solicitor  said,  "  That  case  is 
on  all-fours  with  the  present ;  you   will  not  want  to 
hear  anything."     I  said,  "  Oh,  I  think  I  may."     That 
was  a  case  of  the  sale  of  a  mare  and  foal   and   some 
agistment  for  £30 :  no  contract  in  writing,  and  the  other 
conditions  of  the  statute  unfulfilled :  held,  that  on  the 
jury  being  satisfied  that  the  mare  and  foal  were  worth 
£10,  the  contract  could  not  be  enforced.    In  Jfarmanv. 
Reeve  the  defendant  succeeded  because  the  goods  were  of 
the  vahie  of  £10 ;  in  the  case  before  me  the  defendant 
failed,  because  the  goods  were  not  of  the  value  of  £10. 
Just  imagine  at  the  close  of  the  nineteenth  century,  a 
judge  being  obliged  to  fix  the  value  of  goods  before  he 
•can  determine  whether  the  4th  section  of  the  Sale  of 
Goods  Act  applies !     There   it   is.     You    must  be   on 
your  guard.     It  does  not  follow  that  evidence  of  the 
contract  is  not  required  to  be  in  writing  because  no  price 
was  fixed  for  the  goods  ;  if  the  goods  to  which  the  con- 
tract relates  are   of  the  value  of  £10    and   upwards 
writing   is    required,  if    the    other   conditions    of   the 
section  are  not  fulfilled. 

There  is  another  matter  to  which  I  must  call  your 
attention,  and  it  is  important  you  should  remember  it. 
If  the  claim  of  a  tradesman  is  really  for  work  and 
labour  done  and  materials  supplied,  then  by  the  law  of 
England,  the  contract,  under  which  the  work  has  been 
done  and  the  materials  supplied,  is  not  required  to  be 
in  writing,  and  the  tradesman  is  entitled  to  recover 
either  the  agreed  price  for  the  work  and  labour,  or  a 
fair  and  reasonable  price,  if  no  price  were  agreed  upon. 
If,  however,  it  should  turn  out  that  the  contract  is  really 
one  for  the  sale  of  goods,  then,  unless  the  vendor 
can  satisfy  some  one  of  the  conditions  of  the  Sale 
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of  Goods  Act,   section  4,  he  is  without  any  remedy, 
if  the  goods  are  of  the  value  of  £10.     In  some  cases 
the    question   is   very  simple  and    can    be    easily  de- 
cided.   You  have  some  cloth  that  has  been   either  sent 
to  you  as  a  present,  or  which  you  have  bought,  and  you 
ask  a  tailor  for  how  much  he  will  make  it  up.     He 
measures  you,  and  makes  the  clothes  out  of  the  cloth  you 
send  him  ;  perhaps  he  adds  some  buttons  and  trimmings 
of  his  own.     Undoubtedly  there,  the  transaction  is  one 
of  work  and  labour  done  and  materials  supplied  ;  but  if, 
on  the   other  hand,  he  is  to  measure  you  and  make 
you  a  coat  out  of  his  own  material,  although  you  send 
him  some  buttons  that  belonged  to  the  suit  of  your 
grandfather  that    you  would    like  to  have  by  way  of 
ornament  on  the  new  coat,  the  transaction  would  be 
one  of  sale.     It  is  not  necessary  that  the  work  should 
be  done  upon  the  defendant's  own  materials  in  order  to 
maintain    an    action  for  work  and    labour  done.      A 
solicitor  could  maintain  an  action  for  work  and  labour 
done  and  materials  supplied  although  the  materials  on 
which  he  wrought  were  his  own  and  he  did  not  work 
upon  the    materials   of  the   defendant.      Mr.   Justice 
Blackburn,  who  always   hit  the  point,  as   you  might 
expect,  has  given  you  the  principle  by  which  you  can 
determine  whether  the  transaction  is  one  of  work  and 
labour  done  or  goods  sold  and  delivered,  viz.,  the  con- 
tract is  sale,  if  it  contemplates  the  ultimate  delivery  of 
a  chattel.     It  will  be  found  in  his  judgment  in  the  case 
of  Lee  v.   Griffin,  1   Best  and  Smith,  p.  272.     Before 
reading  this  case,  you  may  read  the  prior  case  of  Clay 
v.    Yatcs,  in  1  Hurlstone  and  Norman,  p.  73.    In  the 
case  of  Clay  v.   Yates,  Clay  was  a  printer,  and  he  was 
requested  to  print  a  manuscript,  prepare  it  for  publi- 
cation, and  supply  paper  for  so   many  volumes.     At 
the  time  he  was  requested  to  do  the  work,  he  had  not 
seen     the    dedication.      When    the     dedication    was 
brought  to  him  he  came  to  the  conclusion  that  it  was 
defamatory,  and  he  declined  therefore  to  proceed  with 
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the  work  or  to  print  the  dedication.  The  jury  found 
that  the  dedication  was  defamatory,  and  the  Court 
held  that  the  plaintiff  was  right  in  refusing  to  pro- 
ceed with  the  printing  of  the  work.  The  question  was 
whether  he  could  sue  for  work  and  labour  done,  or 
whether  he  must  sue  for  goods  sold  and  delivered.  It 
was  easily  disposed  of  by  Mr.  Baron  Martin,  who,  in 
substance  said,  "  It  is  clear  here  that  Mr.  Clay  was  not, 
as  the  result  of  his  labour,  to  sell  a  book ;  the  work 
and  labour  of  producing  the  manuscript  had  all  been 
done,  and  its  value  had  been  secured  ;  the  plaintiff 
was  simply  to  buy  the  paper  and  print  on  it  that 
which  another  mind  had  produced." 

Now,  take  the  case  of  Lee  v.  Griffin.  A  young  lady 
had  been  suffering  in  her  teeth,  and  had  got  into 
a  very  precarious  state  of  health.  She  ordered  some 
teeth  to  be  made  for  her.  Her  mouth  was  fitted.  Teeth 
were  made,  and  the  dentist  was  prepared  to  apply  and 
secure  them.  He  wrote  a  letter  to  tell  her  that  the 
teeth  were  all  ready.  She  wrote  back  simply  to  say 
she  was  very  sorry,  'but  the  state  of  her  health  would 
not  allow  her  to  call  and  have  the  teeth  fitted  in,  or 
deal  with  the  matter  just  at  present.  She  died,  unfor- 
tunately, before  the  teeth  could  be  placed  in  her  mouth, 
and  an  action  was  brought  by  the  dentist  against  her 
executors.  The  price  to  be  paid  for  the  teeth  exceeded 
£10,  and  there  being  neither  memorandum  in  writing, 
nor  acceptance  and  receipt  of  the  teeth  nor  part  pay- 
ment, the  only  chance  for  the  dentist  was  to  make  out 
that  his  was  a  case  in  which  he  had  been  simply  called 
upon  to  employ  his  skill  and  his  ability,  together  with 
the  supply  of  some  small  portion  of  material  that  was 
scarcely  worth  recognition,  and  that  he  was  entitled  to 
sue  for  work  and  labour  done.  The  Court  held  that 
the  result  of  the  transaction  was  to  produce  a  set  of 
teeth  which  could  be  sold  and  delivered,  and  which  the 
party  ordering  could  buy,  and  that  the  contract,  there- 
fore, was  one  for  the  sale  of  goods,  and  was  within 
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the  29th  Charles  II.  cap.  3,  section  17,  and  now,  of 
course,  within  the  provisions  of  the  4th  section  of  the 
Sale  of  Goods  Act,  1893. 

I  now  beg  to  call  your  attention  to  an  important 
difference  in  the  language  of  the  Statute   of  Frauds 
and  the  4th  section  of   the  Sale   of    Goods  Act.      I 
am  not  called  upon  to  decide  the  questions  to  which 
this  difference   between  the  Sale   of   Goods  Act  and 
the  29th  Charles  II.  may  give  rise.     It  is  bad  enough 
to   have   the    Statute   of    Frauds,   with    all   its   diffi- 
culties, reproduced,  bat  when  you  remember  that  the 
provisions  of  the  Statute  of  Frauds  are  purely  artificial 
law,  and  do  not  apply  to  Scotland  ;  are  not  found  in  the 
Eoman  Law,  and  do  not  exist  in  many  civilised  com- 
munities, I  think  the  codifiers  of  the  law  might  have 
abstained  from  casting  doubt  upon  the  law  as  it  stood 
prior  to   the  codification ;   but  what  has  been  done  ? 
The  17th  section  of  29th  Charles  II.  cap.  3,  was,  by  the 
decisions  on  it,  to  any  man  who  had  the  sense  to  study 
them,  the  memory  to  bear  them  away,  and  the  power 
to  reflect  upon  them,  as  clear  and  well  understood  as. 
any  section  in  our  Statute-book,  and  there  was  scarcely 
any  difference  among  lawyers  as  to  its  interpretation. 
Now,    see   the    words   used.      You    must   commit   to 
memory  the  29th  Charles  II.  cap.  3,  section  17.     "  No 
contract  for  the  sale  of  any  goods  wares  or  merchan- 
dise for  the  price  of  £10  or  upwards" — I  have  dealt 
with  the  difference  between  "  value  "  and  "  price  " — 
"  shall  be  allowed  to  be  good."     Now,  rest  upon  these 
words  "  shall  be  allowed  to  be  good."     It  was  decided 
that  these  words  mean  "  shall  not  be  a  subsisting  con- 
tract," or  a  contract  to  which  any  one  could  resort  for 
any  purpose.     What  have  the  codifiers  done?     They 
have  said  that  a  contract  for  the  sale  of  goods  of  the 
value  of  £10  or  upwards  "  shall  not  be  enforceable  by 
action."     Why  did  they  make  that  change  ? — unless  it 
was,  perhaps,  to  introduce  us  to  that  chapter  of   Sir 
Frederick   Pollock's  work  on  contracts  in   which   he 
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speaks  of  "  informal  agreements  "  ;  agreements  which, 
although  no  action  can  be  brought  upon  them, 
may  still  subsist  for  all  other  purposes.  If  that 
is  the  right  view  of  the  effect  of  the  words  "no 
action  shall  be  brought,"  then  there  has  been  an 
alteration  of  the  law  in  the  enactment  of  the  4th 
section  of  the  Sale  of  Goods  Act,  1893;  for  I  have 
to  tell  you  that  prior  to  that  section,  if  a  contract 
was  for  the  sale  of  goods  of  the  value  of  £10  or 
upwards,  unless  the  conditions  to  which  I  shall  call 
your  attention  soon,  which  the  Statute  of  Frauds  re- 
quires, were  fulfilled,  there  was  no  subsisting  contract  of 
any  kind.  Take  as  an  authority  for  this  proposition 
(and  it  is  a  very  important  case  for  you  to  read)  the 
case  of  Smith  v.  Hudson,  in  6  Best  and  Smith,  p.  431. 
There  was  a  man  named  Willden,  living  at  Dereham,  in 
Norfolk,  who  was  a  dealer  in  corn,  and  on  November  3, 
1863,  he  bought  of  the  defendant,  Hudson,  a  farmer 
living  at  Castleacre  in  that  county,  48|  quarters  of 
barley  at  35s.  a  quarter ;  the  sale  was  by  sample. 
There  was  no  memorandum  in  writing  and  no  payment 
on  account.  The  goods  were  to  be  delivered  at  the 
Swaffham  Railway  Station,  of  the  Great  Eastern  Rail- 
way Company.  On  November  7  (mark  the  day),  the 
defendant  in  his  own  waggons  carried  48J  quarters  of 
barley  in  conformity  with  the  sample,  to  the  Great 
Eastern  Railway  Station  at  Swaffham  ;  the  goods  were 
placed  in  the  goods  shed  belonging  to  the  Railway 
Company ;  that  was  the  place  where  Willden  generally 
kept  his  barley,  malt,  and  oats  until  he  sold  them,  and 
from  whence  he  sent  out  the  goods  in  fulfilment  of 
his  own  contracts.  On  November  9,  Willden  was 
adjudicated  a  bankrupt.  He  had  not  up  to  that  time 
seen  the  barley.  He  had  not  examined  the  bulk  to  see 
if  it  was  equal  to  the  sample.  He  had  not  said  he 
would  take  to  the  barley  or  intimated  anything  in 
respect  of  his  purchase;  partly,  perhaps,  because  he 
knew  he  was  insolvent  and  did  not  care  to  touch  or 
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deal  with  the  goods.     On  November  11  Hudson  went 
to  Swaffham  and  told  the   station-master  not  to  part 
with  the  barley  or  deliver  it  to  any  one  without  his 
instructions ;  telling  the  station-master  he  must  keep 
the  barley,  if  at  all,  for  him,  or  deliver  it  to  him.     On 
December  1    the  plaintiffs  in  the   action,  Smith    and 
another,   were    appointed    trustees   in   bankruptcy   of 
Willden,  and  on  that  day,  the  barley  still  being  in  the 
goods  shed  at  Swaffham,  they  demanded  it  from  the 
Great  Eastern  Railway  Company.     On  an  indemnity 
being  given  by  the  defendant,  the  Railway  Company 
delivered  the  48-i  quarters  of  barley  to  him  on  Decem- 
ber 5.     The  assignees  of  Willden,  brought  an  action  of 
trover  against  Hudson  for  the  conversion  of  the  goods. 
As  undoubtedly  Willden  was  insolvent  when  the  barley 
left  the  farm  at  Castleacre  the  defendant  might  have 
abstained    from  delivering,  but  the  Court  held   there 
was  no  valid  stoppage  in  transitu,  as  the  transit  was 
at  an  end,  the  railway-station  being  the  ultimate  des- 
tination of   the  goods;    the    defendant  had  delivered 
the  barley  to  Willden   by  delivering   it  to  Willden's 
agent,  and  the  barley  was  in  Willden's  possession  at  the 
time  the  defendant  demanded  the  return  of  the  barley. 
But  now  see,  had   the  barley  become  Willden's  pro- 
perty ?     That  depended  upon  whether  there  was  a  con- 
tract binding  between  the  parties.     If  there  was  no 
binding  contract,  what  does  it  matter  about  the  barley 
having  been   delivered  to  Willden's  agent?     It   does 
not  belong  to  Willden  ;  it  belongs  to  Hudson.    Hudson, 
therefore,  as  owner,  was  entitled  to  demand  the  delivery 
of   the    barley  and   get   it   back   into  his   possession. 
Why  no  contract  ?     Because  the  value  of  the  barley 
was  £10  or  upwards.     Although  there  had  been  a  de- 
livery of  the  barley  there  was  no  acceptance  of  it  on 
the  part  of  Willden.     He  had  done  nothing  to  intimate 
that  he  took  to  the  goods  under  the  contract,  and  con- 
sequently when,  on  November  11,   Hudson  demanded 
back  the  barley  there  was  no  contract,  the  barley  was 
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his  own  and  he  was  entitled  to  have  it  given  up  to  him  ; 
and  the  Court  held  that,  although  ordinarily  the  assignees 
might  stand  in  the  position  of  the  bankrupt  whom  they 
represented,  yet,  as  Mr.  Hudson  had  demanded  back  the 
barley  before  ever  the  trustees  came  into  existence,  or  had 
any  authority  to  represent  Mr.  Willden,  they  could  not 
accept  the  barley,  and  the  barley  must  be  delivered  up 
to  Mr.  Hudson,  who  had  never  ceased  to  be  its  owner. 
Why  ?  The  Court  said  there  was  no  subsisting  con- 
tract of  any  kind  ;  the  transaction  could  not  be  allowed 
to  be  good.  If  I  had  to  decide  this  case  to-day  could 
I,  with  confidence,  give  that  opinion  ?  The  words  in 
the  fourth  section  of  the  Sale  of  Goods  Act  are  not 
<(  shall  not  be  allowed  to  be  good,"  but  "no  action  shall 
be  brought  to  enforce  it."  Let  me  just  look  at  the 
words  that  have  been  introduced  here  :  "  Shall  not  be 
enforceable  by  action."  Some  persons  have  taken  the 
view  that  the  words  "  not  enforceable  by  action  "  still 
leave  the  contract  subsisting,  and  that  it  ma}-  be  used 
for  any  purpose  except  that  of  being  the  basis  of  an 
action.  Consequently,  if  the  words  of  the  fourth  section 
leave  the  contract  valid,  but  only  with  this  inability 
annexed  to  it,  that  it  cannot  be  enforced  by  action, 
the  contract  between  Hudson  and  Willden  was  per- 
fectly good.  The  barley  was  in  conformity  with  the 
sample,  it  had  been  delivered  pursuant  to  a  contract ; 
true  it  was  by  word  of  mouth  ;  but  then  the  contract 
by  word  of  mouth  is  no  longer  said  to  be  invalid,  but  is 
subsisting,  only  an  action  shall  not  be  brought  upon 
it.  The  assignees  of  Willden  were  not  bringing  an 
action  on  the  contract.  They  were  bringing  an  action 
founded  on  property  in  the  barley — property  which  had 
vested  in  Willden,  if  the  words  of  the  section  3  of 
29  Charles  II.,  had  been  "  not  enforceable  by  action." 
Such  an  agreement  as  that  between  Hudson  and  Will- 
den entered  into  to-day  may  be  deemed  under  the 
provisions  of  the  fourth  section  of  the  Sale  of  Goods 
Act  a  subsisting  contract,  although  no  action  could 
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be  brought  upon  it ;  then  undoubtedly  a  doubt,  in  my 
opinion — I  will  say  no  more — would  be  cast  upon  an 
opinion  founded  upon  Smith  v.  Hudson. 

Just  one  case  more  which  may  be  affected  by  this 
change  of  language.  You  all  know  the  case  of  Noble 
v.  Ward,  reported  in  Law  Keports,  1  Exchequer,  p.  117, 
and  in  the  Exchequer  Chamber  in  L.  R.  2  Exchequer, 
p.  135.  That  is  a  very  interesting  case.  I  shall  have 
to  tell  you  directly  how  a  contract  coming  within  the 
29th  Charles  II.  cap.  3,  section  17,  or  the  4th  section 
of  the  Sale  of  Goods  Act,  1893,  may  be  altogether 
rescinded  by  parol.  Take  that  statement  at  once,  it 
may  be  impoi'tant  to  you  ;  an  agreement  within  the 
17th  section  of  29th  Charles  II.  cap.  3,  may  be  re- 
scinded, and  put  an  end  to  altogether,  by  parol ;  it 
cannot  be  modified  by  parol.  You  know  this,  that 
if  there  are  two  legal  entities  which  are  inconsistent 
with  each  other,  the  last  which  comes  into  existence 
puts  an  end  to  the  first.  By  my  will,  I  give  my 
copy  of  "  Blackburn  on  Contract  of  Sale  "  to  A.B.  ; 
and  then  by  a  will  executed  subsequently,  I  give  the 
same  book  to  C.D.  There  are,  in  the  second  will, 
no  words  of  revocation — you  follow  me,  no  words 
of  revocation.  If  the  second  will  stands,  from  the 
very  necessity  of  the  case  the  gift  by  the  first  will 
is  revoked.  In  Noble  v.  Ward  an  action  was  brought 
on  a  contract  for  the  sale  of  goods  entered  into  on 
August  18,  1864.  A  contract  for  similar  goods  had 
been  entered  into  on  August  12.  After  some  goods 
had  been  delivered  under  the  contract  of  August  12  it 
was  expressly  agreed  by  parol  on  September  27,  that 
the  contract  of  August  12  should  be  rescinded.  The 
contract  of  August  12  was  put  an  end  to.  It  was 
arranged,  with  respect  to  the  goods  to  come  under  the 
contract  of  August  18,  the  time  for  delivery  should  be 
extended  a  fortnight.  This  last  and  new  engagement 
was  also  by  word  of  mouth.  Perfectly  valid  for  an 
entire  rescission,  not  valid  for  a  modification  of  the 
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previous  contract ;  and  therefore  the  person  who  was 
to  supply  the  goods  could  not  sue  upon  the  last  engage- 
ment because  it  was  not  in  writing.  But  see  how 
cleverly  he  was  advised  :  "You  are  in  time  to  sue  upon 
the  contract  of  the  1 8th  August.  You  have  your  goods 
all  ready  to  perform  it.  There  has  been  no  express  re- 
scission of  the  contract  of  August  18,  and  there  has  been 
no  implied  rescission  of  it,  because  the  subsequent  agree- 
ment of  the  27th  September  has  no  existence ;  therefore 
there  are  no  two  legal  entities,  so  to  speak,  one  incon- 
sistent with  the  other,  so  that  the  first  is  destroyed. 
The  second  transaction  for  changing  the  delivery  is 
altogether  without  force,  and  is  void ;  '  it  shall  not  be 
allowed  to  be  good.' '  Mr.  Baron  Bramwell  at  the 
trial  non-suited  the  plaintiff  on  the  ground  that  the 
parol  agreement  of  September  27  rescinded  the  agree- 
ment of  August  18,  and  the  agreement  of  September  27 
was  not  good  to  sustain  an  action,  because  it  was  not  in 
writing.  The  Court  of  Exchequer  and  the  Court  of  Ex- 
chequer Chamber  held  that  the  plaintiff  could  sue  upon 
the  contract  of  the  18th  August,  although  there  had  been 
an  express  agreement  to  change  or  modify  its  pro- 
visions and  interfere  very  much  with  its  effect.  The 
Courts  held  that,  because  the  contract  of  the  27th  of 
September  shall  not  be  allowed  to  be  good ;  it  is 
not  good  as  the  basis  of  an  action — it  is  not  good 
for  the  purpose  of  rescission.  If  the  same  question 
arose  since  the  fourth  section  of  the  Sale  of  Goods  Act, 
by  which  the  contract  shall  not  be  enforceable  by 
action,  but  may  subsist  for  other  purposes  than  for 
being  enforced  by  action,  would  the  decision  be  the 
same  as  in  Noble  v.  Ward?  If  the  words  "not 
enforceable  by  action  "  in  the  fourth  section  of  the  Sale 
of  Goods  Act  are  to  have  the  meaning  put  upon  those 
words  in  Lerovx  v.  Brown,  12  C.  B.  801,  the  decision 
would,  perhaps,  not  be  the  same. 

I  am  very  much  obliged  to  you  for  letting  me  speak 
to  you   to-night  upon  these  apparently  commonplace 
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topics ;  they  are  worthy  I  think  of  your  consideration, 
and  I  shall  proceed  next  time  to  discuss  the  bearing 
which  the  case  of  Leroux  v.  Brown  (which  I  recom- 
mend to  your  consideration)  has  on  the  subject  now 
before  us,  with  the  discussion  of  which  I  will  commence 
my  next  lecture. 


LECTURE  IV 


GENTLEMEN, — When  I  ceased  addressing  you,  I  was 
calling  attention  to  the  difference  in  the  language  of 
the  fourth  section  of  the  Sale  of  Goods  Act,  and  the 
provisions  of  the  29th  Charles  II.  cap.  3,  section  17, 
commonly  known  as  the  seventeenth  section  of  the 
Statute  of  Frauds.  I  ventured  to  say  that,  if  the  sub- 
stituted words  in  the  fourth  section  of  the  Sale  of 
Goods  Act  meant  exactly  the  same  as  the  words  of  the 
seventeenth  section  of  the  Statute  of  Frauds,  in  my 
opinion  it  was  an  idle  and  unnecessary  substitution. 
The  words  of  the  seventeenth  section,  as  I  told  you, 
were,  "  No  contract  shall  be  allowed  to  be  good,"  and  I 
told  you  by  reference  to  the  case  of  Noble  v.  Ward, 
that  those  words  really  prevented  the  oral  agreement, 
unless  certain  conditions  were  fulfilled,  having  any 
legal  existence ;  that  if  it  was  not  allowed  to  be 
good  it  could  not  be  allowed  to  be  good  for  the  pur- 
pose of  an  action  being  brought  upon  it ;  neither 
could  it  be  good  for  an  implied  rescission  of  a  previous 
contract.  I  showed  you  also,  by  reference  to  /Smith  v. 
Hudson,  the  importance  of  those  words,  "  shall  not  be 
allowed  to  be  good."  Now,  gentlemen,  the  words  of 
the  fourth  section  of  the  Sale  of  Goods  Act  are :  "A 
contract  for  the  sale  of  goods  of  the  value  of  £10  or 
upwards  shall  not  be  enforceable  by  action."  Those  words, 
are  taken,  apparently,  from  the  fourth  section  of  the 
Statute  of  Frauds,  and,  as  I  hope  no  one  here  intends 
to  see  with  how  little  learning  he  can  discharge  the 
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duties  of  his  profession,  but  with  how  much,  you  will, 
of  course,  study  every  one  of  the  provisions  of  the  29th 
Charles  II.,  and  especially  the  clauses  of  the  fourth 
section.  The  fourth  section  of  that  Act  provides  that 
"  no  action  shall  be  brought."  I  need  not  trouble  you 
with  the  list,  but,  amongst  others,  "  upon  any  contract 
or  agreement  which  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof ; "  and  in 
an  unfortunate  decision,  I  think,  of  Leroux  v.  Brown,  to 
which  I  called  your  attention,  and  which  I  asked  you 
to  read,  you  will  find  that  the  Court  of  Common  Pleas 
decided  that  no  action  could  be  brought  in  England 
upon  a  contract  made  in  Calais  for  the  emplo}rment  of 
a  man  for  a  year  from  a  day  to  come.  Understand 
me  ;  within  that  clause  of  the  fourth  section  if  you  were 
to  agree  to  employ  a  man  for  a  year  from  the  coming 
Monday,  unless  it  were  in  writing,  the  agreement  would 
be  of  no  avail  for  the  purpose  of  an  action  being  brought 
upon  it.  In  that  case  the  Court  seemed  to  be  going 
right,  but  were  at  length  led  astray  by  a  suggestion  of 
counsel  which  the  judges  did  not  duly  consider.  I  would 
not  speak  thus  of  a  decision  of  such  men  as  Chief 
Justice  Jervis  and  Mr.  Justice  Talfourd,  were  I  not 
following  the  opinion  of  Sir  James  Shaw  Willes,  a  judge 
of  deservedly  great  fame,  who  expressly  dissents  from 
the  decision  in  Leroux  v.  Brown.  As  a  rule  the  lex  loci 
determines  the  validity  of  a  contract,  or,  as  it  is  some- 
times said,  locus  regit  action,  and  therefore,  if  you  were 
to  determine  the  rights  of  the  parties  by  reference  to 
the  law  of  France,  the  contract  was  perfectly  binding. 
At  Calais  it  is  a  perfectly  good  agreement  to  engage  a 
man  for  a  year  from  a  day  to  come  by  word  of  mouth, 
but  in  England  it  requires  an  agreement  in  writing, 
and  the  section  requiring  it  to  be  in  writing  uses  the 
words,  "no  action  shall  be  brought."  The  judges  of 
the  Common  Pleas  said  :  "What  you  are  seeking  to  do 
in  bringing  this  action  is  a  part  of  the  lex  fori.  The 
remedy  in  respect  of  a  contract  made  abroad  is  to  be 
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determined  by  the  lex  fori."  No  one  doubts  that 
the  particular  remedy  to  be  awarded,  the  limitation 
of  the  action,  the  rules  relating  to  the  admissibility  of 
evidence  will  be  determined  by  the  lex  fori.  I  never 
yet  learned,  however,  that  the  absence  of  all  remedy 
by  action  could  be  deemed  part  of  the  lex  fori.  The 
statute  says  that  there  shall  be  no  action  brought, 
not  that  you  shall  have  an  action  of  a  particular  kind 
or  form.  Here  I  should  tell  you  it  has  been  stated  in 
the  Indian  Code  (that  part  of  it  which  relates  to  con- 
tract) that  "no  action  shall  be  brought"  means  that 
the  agreement  shall  have  no  force  and  effect  under  any 
circumstances.  That,  I  think,  also  would  be  the  opinion 
of  Mr.  Austin,  and  was  the  opinion  of  Lord  Abinger 
and  Baron  Parke  in  a  case  of  Carrington  v.  Roots,  in 
2  Meeson  and  Welsby,  p.  248,  to  which  I  invite  your 
attention.  The  suggestion  which,  as  I  think,  led  the 
Court  astray,  was  that,  as  the  words  were  only  "  no 
action  shall  be  brought,"  the  contract  was  not  required 
to  be  in  writing  at  the  time  of  entering  into  it,  but 
could  be  enforced,  if  a  memorandum  of  it  in  writing 
came  into  existence  before  the  action  was  commenced  : 
and  that  consequently  the  words  no  action  shall  be 
brought  did  not  mean  that  the  agreement  should  be  of 
no  force  or  effect.  The  same  rule,  however,  applies  to 
contracts  within  the  seventeenth  section,  where  the 
words  are  that  "  no  contract  shall  be  allowed  to  be 
good."  Under  the  seventeenth  section  there  may  be  no 
contract  at  the  time  of  the  agreement  of  the  parties ; 
none  even  when  all  the  goods  have  been  delivered;  but 
the  agreement  may  come  into  existence  and  be  good 
when  a  letter,  setting  forth  the  agreement  is  written 
and  sent,  stating  the  goods  are  returned,  because  they 
are  not  in  conformity  with  the  agreement  or  order. 
The  point  on  which  the  Court  relied  in  Leroiiv  v.  Brown 
is  common  to  both  sections,  and  is  not  sufficient  to  found 
the  distinction  between  "no  action  shall  be  brought" 
and  "no  contract  shall  be  allowed  to  be  good."  The 
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case  of  Lcroux  v.  Brown  has  not  been,  so  far  as  I  know, 
reversed.  It  still  stands  as  part  of  our  law  ;  it  has  led 
a  very  eminent  lawyer,  Sir  Frederick  Pollock,  into 
saying  (and  perhaps  he  is  right)  that  under  the  fourth 
section  of  the  Statute  of  Frauds  you  may  have  informal 
agreements — that  is,  except  for  the  purpose  of  bringing 
an  action,  they  subsist  and  have  the  force  and  effect  of 
contracts  for  every  other  purpose.  Sir  Frederick  Pollock 
very  properly  states  that  under  the  seventeenth  section 
— "  shall  not  be  allowed  to  be  good " — there  is  no 
informal  agreement;  the  agreement  is  void.  It  is 
much  to  be  regretted,  I  think,  that  in  codifying  our 
law  the  words  "a  contract  of  the  value  of  £10  and 
upwards  shall  not  be  enforceable  by  action  "  have  been 
substituted  for  the  words  "  shall  not  be  allowed  to  be 
good."  You  will  find  in  the  course  of  your  study  that 
these  words  "  shall  not  be  allowed  to  be  good "  have 
a  very  important  bearing  frequently  upon  the  rights  of 
the  parties. 

It  is  with  some  surprise  I  notice  that  a  commenta- 
tor on  the  Sale  of  Goods  Act  who  says  the  words  of  the 
fourth  section  of  the  Sale  of  Goods  Act  have  the  force  of 
the  provisions  of  the  seventeenth  section,  does  not  refer 
to  Leroux  v.  Brown,  nor  discuss  the  points  to  which  I 
have  called  your  attention. 

Now,  gentlemen,  having  shown  you  the  difference 
between  the  Sale  of  Goods  Act  and  the  Statute  of 
Frauds,  having  called  your  attention  to  Lord  Tenterden's 
Act,  the  9  George  IV.  cap.  14,  sec.  7,  and  shown  that 
contracts  by  auction  are  within  the  provisions  of  the 
Statute,  I  now  proceed  to  discuss  two  of  the  simplest 
things,  it  appears  to  me,  that  could  be  brought  under 
the  attention  of  men,  yet  if  you  will  study  some  of 
the  early  decisions  on  the  words  I  am  about  to  men- 
tion you  will  find  them  contradictory  and  confusing, 
and  even  in  one  case  you  will  find  a  very  great  judge 
saying  that  he  did  not  think  the  persons  who  framed 
the  measure  could  have  known  what  was  meant  by  the 
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word  -'accept."  I  told  you  the  words  of  the  seven- 
teenth section  are  in  substance  the  same  as  in  the  Sale 
of  Goods  Act,  "  that  no  contract  for  the  sale  of  goods 
wares  and  merchandise  of  the  price  of  £10  and  up- 
wards shall  be  good  unless  the  buyer  shall  accept  part 
of  the  goods  so  sold  and  actually  receive  the  same." 

I  now  proceed  to  explain  to  you  the  meaning  of  the 
words  "acceptance"  and  "receipt."  Having  been  in 
business  myself  for  seven  years  before  I  came  to  the  study 
of  the  law,  I  think  I  never  have  had  any  difficulty  what- 
ever in  determining  the  meaning  of  the  words  "  accept- 
ance "  and  "  receipt ;,"  I  am  bound,  however,  to  state  that 
many  of  the  difficulties  in  the  use  of  these  terms  had  been 
cleared  up  at  the  time  I  came  to  the  study  of  the  law, 
and  perhaps  I  owe  more  to  the  clear  exposition  of  great 
judges  than  to  my  own  experience.  The  words  are 
"  shall  accept  and  actually  receive  part  of  the  goods  so 
sold."  Now,  gentlemen,  both  these  things  must  sub- 
sist. If  you  have  no  memorandum  or  note  in  writing 
of  the  contract,  no  part  payment,  or  something  given 
by  way  of  earnest,  there  must  be  both  acceptance  and 
receipt  of  the  goods.  Whether  there  is  an  acceptance 
is  a  question  of  fact  to  be  determined  by  the  jury,  if  a 
jury  is  empannelled,  or  decided  as  a  fact  by  the  judge 
if  he  is  sitting  alone.  Excuse  my  saying  it  is  not 
enough  in  certain  cases  to  find  certain  facts  where  a 
judge  is  sitting  alone;  the  acceptance  may  sometimes 
be,  and  for  the  most  part  is,  an  inference  to  be  drawn 
from  the  facts ;  on  the  facts  as  proved  before  him  the 
judge  himself,  like  a  jury,  must  draw  the  proper  in- 
ference and  decide  whether  or  not  there  has  been  an 
acceptance  ;  the  same  observations  apply  to  receipt. 

When  I  came  to  the  study  of  the  law  a  difference 
among  lawyers  still  existed  as  to  whether  the  accept- 
ance must  not  be  after  the  receipt  or  delivery. 
Gentlemen,  I  have  pleasure  in  telling  you  that,  if  the 
acceptance  exists,  it  does  not  matter  whether  it  be 
before  delivery,  contemporaneous  with  delivery,  01" 
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subsequent  to  delivery.  The  only  question  is,  Does  it 
exist  ?  This  was  decided,  and  all  doubt  at  length 
put  an  end  to,  by  the  decision  of  Cusack  v.  Robinson, 
jn  1  Best  and  Smith,  p.  299.  With  reference  to  the 
meaning  of  "  acceptance,"  I  can  only  give  you  what 
has  been  sufficient  for  myself.  I  have  always  taken 
that  word  "acceptance"  to  mean  that  the  vendor  has 
in  some  way  or  other  taken  to  the  goods  as  those  which 
are  to  come  to  him  under  the  contract.  In  other 
words,  there  has  been  the  mental  adherence  of  the 
vendor  to  the  goods.  Prior  to  the  Sale  of  Goods  Act  I 
do  not  think  that  "  such  a  dealing  with  the  goods  as 
amounts  to  a  recognition  of  the  contract "  constitutes  an 
acceptance.  With  all  deference  to  the  learned  judges 
in  Page  v.  Morgan,  Law  Eeports,  15  Q.  B.  228,  I  do 
not  think  there  is  any  evidence  in  that  case  of  an 
acceptance  of  the  goods  by  the  vendee.  See  Taylor  v. 
Smith,  L.  R.,  2  Q.  B.  1893,  p.  65.  Understand  me,  it  is 
not  necessary  that  the  vendee  should  see  the  goods.  A 
man  can  agree  to  take  goods-  that  he  has  not  seen  if 
they  are,  in  existence.  I  gave  you  an  illustration 
in  a  former  lecture.  Hearing  that  a  man  has  a 
horse  that  won  the  Goodwood  Cup,  I  go  to  him  and 
say,  "I  will  give  you  500  guineas  for  your  horse 
that  won  the  Goodwood  Cup."  He  agrees  to  sell  at 
that  price.  There  may  be  afterwards  a  question  of 
identity ;  but  in  that  very  act  of  mine  I  have  ac- 
cepted and  chosen  that  particular  horse  as  the  subject- 
matter  of  my  negotiation  and  contract ;  there  is  an  ac- 
ceptance on  my  part  but  as  yet  there  has  been  no  receipt 
or  delivery.  You  go  into  a  house  of  business,  and  ask  the 
head  of  it,  if  he  has  a  hundred  pieces  of  ribbon  like  a 
piece  you  show  him.  "  Yes,"  he  says,  "  there  they  are," 
placing  the  hundred  pieces  before  you  and  mentioning 
the  price.  You  look  at  them.  Supposing  you  examine 
two  or  three,  and  finding  they  are  like  the  pattern  (I 
am  not  going  into  the  question  of  fraud  now)  you  say, 
"  I  will  take  the  hundred  pieces  at  the  price  you  name. 
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I  will  have  those,"  in  my  view  there  is  a  sale  of  the 
hundred  pieces  of  ribbon  at  Common  Law,  and  there  is 
also  an  acceptance  of  them  within  the  statute.  Other 
things  being  equal,  no  objection  can  be  taken  to  the  con- 
tract on  the  ground  that  there  has  been  no  acceptance. 
"  How  shall  they  go,  sir  ?  "  "  Send  them  by  the  London 
and  North- Western  Railway."  As  soon  as  the  goods  are 
delivered  to  the  London  and  North- Western  Railway 
there  is  a  receipt  of  the  goods  by  the  vendee.  In  this 
case  the  receipt  is  subsequent  to  the  acceptance.  If  I 
go  with  my  cart  to  the  house  of  business  and  I  say,  "  I 
will  take  the  goods.  Put  them  in  my  cart."  As  soon 
as  the  goods  are  put  into  the  cart  there  is  delivery,  and 
both  acceptance  and  receipt  exist.  Here  the  receipt  is 
contemporaneous  almost  with  the  acceptance.  Suppose, 
for  an  example,  I  go  into  a  house  of  business  and  the 
owner  has  not  the  goods  I  want  but  says  he  will  pro- 
cure them  for  me.  I  say,  "  Very  well,  do  so.  Please 
send  them  to  me  by  the  carrier."  Here,  gentlemen, 
lest  I  should  forget  it,  let  me  warn  you ;  keep  it 
present  to  your  mind,  that  no  carrier  of  goods,  whether 
by  land  or  water,  although  chosen  by  the  vendee  him- 
self, no  warehouseman  chosen  by  the  vendee  has  any 
implied,  mark  my  word,  "  implied  "  authority  to  accept 
the  goods  for  and  on  behalf  of  the  vendee  so  as 
to  satisfy  the  statute.  To  take  to  the  goods  is  one 
thing,  to  have  the  control  and  possession  of  them  is 
another.  If  therefore  I  say,  "  Send  them  by  Chaplin  and 
Home  or  by  Pickford,"  they  are  delivered  to  me  as  soon 
as  they  are  delivered  to  Pickford  or  to  Chaplin  and  Home, 
and  in  my  opinion  are  in  my  actual  i-eceipt,  sufficient  to 
satisfy  the  Statute  of  Frauds  or  the  fourth  section  of 
the  Sale  of  Goods  Act.  But  I  have  not  yet  accepted 
the  goods.  I  have  not  seen  them.  They  were  not 
specific  or  ascertained  at  the  time  I  gave  the  order. 
The  vendor  had  not  even  the  possession  of  them  when 
I  gave  the  order.  On  the  arrival  of  the  goods,  I  can 
take  them  out,  if  I  please,  for  the  purpose  of  examining 
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them ;  it  is  not  a  question  under  this  Statute,  as  I  see 
sometimes  it  is  said,  whether  the  vendee  is  bound  to 
take  the  goods.  It  is  not.  The  question  is  whether 
he  has  accepted  them.  They  are  taken  out  and  ex- 
amined ;  I  say,  ''Pack  them  up  and  send  them  back." 
There  has  been  no  acceptance ;  there  has  been  delivery, 
but  no  acceptance.  Or,  perhaps,  in  a  moment  of  weak- 
ness, I  think  I  shall  sell  the  goods,  and  I  say,  "  Put  them 
into  stock."  Then  they  are  accepted  ;  the  acceptance 
here  is  subsequent  to  the  delivery.  It  does  not  matter  : 
the  Statute  is  satisfied,  there  are  both  acceptance  and 
receipt.  I  should  be  committing  a  fraud,  if  not  selling 
the  goods  as  readily  as  I  expected,  I  bundled  them 
all  back,  and  said  I  did  not  want  them,  and  had  not 
accepted  them.  If  it  can  be  proved  that  I  marked  them 
off  with  my  private  mark,  or  put  them  in  the  window 
or  on  the  counters  for  the  purpose  of  sale,  there  is  an 
acceptance  within  the  Statute.  I  have  thus  given  you 
three  instances  of  acceptance — acceptance  before  de- 
livery, acceptance  contemporaneous  with  delivery,  and 
acceptance  after  delivery.  Do  not  be  lost  in  the  study 
of  too  many  authorities  ;  take  it  from  me  that  what  I 
have  said  is  the  result  of  the  authorities. 

Gentlemen,  let  me,  however,  give  you  the  case  to 
which  I  referred.  I  hope  you  will  read  the  case  of 
Cusack  v.  Itobi/ison.  You  will  find  there  an  illustration 
of  what  is  meant  by  "  acceptance,"  and  also  the  principle 
that  the  acceptance  may  be  before  or  after  delivery. 
The  defendant,  Mr.  Robinson,  goes  down  to  Liverpool 
and  calls  upon  the  plaintiff  :  "  Have  you  any  butter?  " 
"  Yes,  I  have  a  parcel  lying  at  the  dock ;  come  and 
look  at  it."  "How  many?"  "156  firkins."  "Just 
open  a  few."  The  plaintiff  opens  six.  The  defendant 
examines  them,  and  says  he  will  take  the  entire  parcel. 
He  wrote  something  on  a  card,  which  the  Court  held 
was  not  sufficient  to  satisfy  the  provisions  of  the  statute 
relating  to  memorandum.  He,  however,  told  the  plaintiff 
to  send  the  firkins  to  Fenning's  Wharf,  in  London  ;  and 
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they  were  sent  there  by  the  plaintiff.  The  Court  held 
that  it  did  not  matter  whether  the  acceptance  was  before 
or  after  receipt.  There  was  an  acceptance  in  Liverpool 
when  he  said  :  "  I  will  take  that  parcel  "  ;  although  he 
examined  only  six  of  the  firkins.  There  was  delivery 
when  they  were  deposited  at  Fenning's  Wharf,  and  re- 
ceived by  the  wharfinger  for  the  defendant.  The  Court 
upheld  a  judgment  for  the  plaintiff. 

Now,  gentlemen,  so  much  for  the  acceptance.  Now 
as  to  authorities  I  may  give  you  two  cases  upon  the 
question  of  the  carrier  or  the  warehouseman  having 
no  implied  authority  to  accept.  The  first  one  I  refer  to 
isHanxo/i  v.  Arinitage  (5  Barnewall  &  Alderson,  p.  557). 
This  shows  you  what  a  state  the  Court  was  often  in 
before  the  law  was  altered  with  respect  to  the  parties 
to  the  action  giving  evidence.  The  man  who  took  the 
order  for  the  goods,  the  plaintiff  himself,  could  not  be- 
called,  and  the  defendant  could  not  be  called  either,, 
but  the  Court  very  properly  inferred  the  existence  of 
a  contract  from  the  goods  having  been  sent  to  a  wharf 
where  previous  goods  had  been  sent,  and  directed  to  be 
delivered  at  Barnsley  in  Yorkshire,  and  also  from  an 
invoice  having  been  sent  to  the  defendant,  without  any 
direct  evidence  that  there  had  been  a  contract  of  sale. 
Now,  of  course,  you  can  call  the  parties  and  the  matter 
is  soon  clearly  and  distinctly  established.  In  this  case 
the  goods  were  sent  to  Staunton  Wharf,  in  London  ;  the 
goods  were  shipped  on  board  a  vessel,  but  on  the  voyage 
the  vessel  was  lost  and  the  goods  perished.  As  the  defen- 
dant had  never  seen  the  goods,  and  not  selected  the 
particular  parcel  sent  to  him,  there  was  no  acceptance 
on  his  part.  The  Court  held  that  the  wharfinger  had 
no  authority  to  accept  the  goods,  and  consequently, 
although  there  had  been  delivery  there  was  no  accept- 
ance, and  that  the  loss  of  the  goods  rested  on  Mr.  Hanson, 
the  plaintiff.  The  next  case  to  which  I  call  your  atten- 
tion is  Acelal  v.  Lcry,  in  10  Bingham,  p.  376,  which 
shows  that  even  where  a  man  has  sent  his  own  vessel 
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for  the  purpose  of  receiving  the  goods  under  a  contract 
of  sale,  the  master  who  received  them  had  no  implied 
authority  to  accept  the  goods  for  the  vendee.  The 
case  of  Hunt  v.  Hcclit,  in  8  Exchequer,  p.  814,  will 
show  you  that  there  is  no  acceptance  where  the  defendant 
opens  the  parcels  for  the  purpose  of  examining  them, 
and  puts  them  back  again,  and  intimates  to  the  vendor 
he  has  refused  to  accept  them. 

Now,    gentlemen,    another    case    with    respect    to 
acceptance  is  where  a  person  buying  a  parcel  of  goods 
by  sample  has  a  portion  of  the  goods  themselves,  which 
he  has  the  opportunity  of  seeing,  delivered  to  him  as 
part  of  the  goods  he  is  to  pay  for.     In  that  case  there 
is  both  acceptance  and  receipt.     Such  a  case  is  to  be 
found  in  the  case  of  Hinde  v.    Whitchouse,  in   7  East, 
p.  558.    In  that  case  a  sample  of  sugar  was  given  to  an 
intending  buyer.     The  man  examined  the  sample  and 
purchased  27  hogsheads  at  74s.  per  cwt.      The  vendor 
delivered  to  the  vendee  the  very  sample  he  examined, 
as  part  of  the  goods  to  be  received  by  him.     Held,  he 
had  accepted  and  received  part  of  the  goods.     He  had 
accepted  them,  for  at  the  sale  by  auction  he  bid  74s. 
per  cwt.  for  the  sugar.    That  is  the  acceptance.    When 
the  sample  was  put  into  his  hands  there  was  a  delivery 
of  part,  and  therefore  both  acceptance  and  receipt  of 
part  of  the  goods  sold  subsisted.      If   you  have  the 
samples  given  to  you  free,  for  your  guidance,  and  not 
given  you  as  portion  of  the  goods  you  are  to  receive  and 
pay  for  under  the  contract,  then  there  is  no  receipt.    In 
Gardner  v.  Grout,  in  2  Common  Bench  (N.S.),  p.  340, 
the  defendant  purchased  244  tons  of  sacks  and  bags  at 
£11  per  ton.     A  few  days  after  the  sale  he  asked  if  he 
might  have  a  sample  of  the  goods  which  he  was  to 
receive.     He  went  to  the  plaintiffs  place  of  business 
and  some  of  the  bags  were  handed  to  him,  which  he  took 
away.     Held,  that  the  sale  was  not  a  sale  by  sample. 
The  goods  which  the  defendant  took  away  were  to  be 
charged   for,   as  forming  part   of   the   goods   he   had 
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purchased.     The  Court  held  that  there  was  an  accept- 
ance aud  receipt  sufficient  to  satisfy  the  Statute. 

I  will  call  your  attention  to  one  more  point,  because 
very  often  it  happens  that  a  man  is  in  possession  of  the 
goods  he  is  about  to  buy.  He  is  what  you  may  call  a 
bailee  of  the  goods  which  the  bailor,  the  owner,  pro- 
poses to  sell  to  the  bailee.  Now  sometimes  a  difficulty 
arises  in  such  a  case.  You  see  the  goods  are  in  the 
possession  of  the  vendee  already ;  he  has  the  physical 
control  of  them.  I  do  not  mean  to  say  the  bailor 
may  not  also  have  a  right  to  the  possession,  as  he 
is  the  owner  ;  but  the  vendee  has  the  physical  control 
of  the  goods.  In  such  a  case  there  must  be  a  very  un- 
equivocal act  on  his  part  to  make  out  that  he  has  accepted 
the  goods  as  vendee  in  order  to  satisfy  the  Statute. 

The  Statute  of  Frauds  steps  in  everywhere,  and  is 
met  with  sometimes  when  least  expected.  You  can  read 
a  case  in  which  the  plaintiff  charges  the  defendant  with 
committing  an  assault  on  him.  The  justification  of  the 
assault  is  to  be  determined  by  the  Statute.  Such  a 
case  you  will  find  in  Taylor  v.  Wakefield,  reported  in 
6  Ellis  and  Blackburn,  page  765.  The  plaintiff  was 
tenant  of  the  defendant.  Defendant  has  machinery  of 
various  kinds  belonging  to  him  on  the  premises  hired  by 
the  plaintiff.  The  defendant's  case  is,  "I  agreed  to  sell 
you,  the  plaintiff,  the  whole  of  the  machinery  or  not  at 
all."  The  plaintiff  says,  "Oh,  you  agreed,  by  word  of 
mouth,  to  let  me  have  a  part  of  the  machinery  for  £210." 
The  plaintiff  tenders  to  the  defendant  the  sum  of  £210. 
The  defendant  refuses  the  offer,  and  thereupon  the 
plaintiff,  thinking  he  was  entitled  to  the  possession  of 
a  part  of  the  machinery,  began  at  once  to  seize  the  goods 
and  to  remove  them.  There  is  an  attempt  to  prevent  him 
on  the  part  of  the  defendant,  a  squabble  ensues,  during 
which  the  assault  took  place,  and  an  action  of  trespass  is 
brought  for  the  assault  committed.  Justification,  "  You 
were  removing  my  goods."  Answer,  "No;  they  were  not 
your  goods,  they  were  mine  ;  and  I  was  removing  them." 
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The  Court  held  there  that,  as  the  plaintiff  was  not  to  have 
the  goods  without  payment,  there  was  no  acceptance  of 
the  goods.  The  plaintiff  had  done  no  act  with  the  con- 
sent of  the  defendant ;  for  when  he  proposed  to  take  the 
goods  the  defendant  said,  "  I  shall  not  let  you  have 
them "  ;  and  consequently,  when  he  did  the  act  of 
removal,  which,  if  he  did  it  with  the  assent  of  the 
vendor,  might  constitute  an  acceptance  and  receipt, 
he  was  guilty  of  a  tortious  taking  possession.  The 
Court  held  in  that  case  there  was  no  acceptance  of  the 
goods  and  consequently  no  contract ;  and  the  plaintiff 
could  not  maintain  an  action  in  respect  of  the  resist- 
ance offered  to  their  removal. 

I  want  now  to  call  your  attention  to  the  fact  that 
the  acceptance,  to  satisfy  the  Statute,  must  be  actual, 
real.  I  was  in  a  case  which  illustrates  the  proposi- 
tion that  there  must  be  an  actual  acceptance.  I 
notice  in  the  Sale  of  Goods  Act  that  a  man,  in  some 
cases,  is  to  be  made  a  vendee,  although  he  has  never 
accepted.  It  may  be  right,  but  under  the  Statute  of 
Frauds,  or  the  fourth  section  of  the  Sale  of  Goods 
Act,  as  I  at  present  understand  it,  there  must  be 
an  actual  acceptance  in  order  to  maintain  an  action  for 
the  sale  of  goods  of  the  value  of  £10 ;  if  there  is  no 
memorandum  in  writing  of  the  contract,  or  part  pay- 
ment. I  found  in  my  brief  that  the  defendant  was 
sued  for  the  price  of  goods  above  £10,  and  that  he 
admitted  he  had  ordered  the  goods  by  sample,  and 
that  they  had  been  delivered  to  him.  The  brief  con- 
tained the  allegation  that  the  defendant  was  so  ill  just 
before  the  arrival  of  the  goods  that  he  had  never  looked  at 
them,  nor  been  able  to  give  directions  concerning  them ; 
and  when  he  was  fit  to  attend  to  business,  he  was  in  such 
a  state  of  alarm  as  to  his  being  able  to  carry  on  his  busi- 
ness, that  he  sent  all  the  goods  back  to  the  vendor.  The 
case  was  opened.  Action  for  goods  sold  and  delivered. 
Evidence  given  that  the  goods  were  ordered  by  word  of 
mouth,  and  were  taken  to  the  defendant's  premises,  and 
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delivered  there.     Invoice  also  was  sent.     No  letter  or 
communication  from  the  defendant  until  three  weeks 
after  the  delivery  of  the  goods.    The  judge  very  properly 
said  :  "  Evidence  to  go  to  the  jury  of  acceptance  ;  from 
the  continued  possession,  the  jury  may  infer  the  fact 
of  acceptance."     He  further  said,  as  my  defence  had 
not  been  disclosed  either  by  anything  previous  to  the 
action    or   by  my  cross-examination,    "  What  is  your 
answer  to  this  claim  ?  ''     I  said  :  "  I  am  not  going  to 
dispute  your  lordship's  proposition.     I  admit  there  are 
facts  from  which  the  jury  may  infer  acceptance,  but  I 
hope  to  show  to  the  jury  there  has  been  no  acceptance ; 
that  the  acceptance  must  be  real.     I  am  going  to  call 
the  defendant's  medical  man  to  prove  that  from  the 
very  moment  these  goods  arrived  on  the  premises  of 
the  defendant  he  was  in  that  state  of  health  that  he 
could  not  look  at  or  examine  anything,  and  that  he  was 
not  fit  to  do  so  until  three  weeks  after  the  delivery 
had  nearly  elapsed."     I  proved  by  the  defendant  that 
he  never  had  examined  or   seen   the   goods,  or  done 
anything  with  them,   and    that    on   the    first    day   he 
could  attend  to  business,  he  sent  the  goods  back.     The 
judge  was  bound  to  tell,  and  did  tell,  the  jury  :    "  If 
you  believe  the  story  of   the  defendant  and  his  wit- 
nesses,   it    affords    a    perfectly    good    answer   to    this 
action.      The   length   of    time   the   goods   have    been 
kept  is  some  evidence  for  you  of  an  acceptance,  but 
you    must    find    an    actual    acceptance,    and    if   you 
think  there  was  no  actual  acceptance   you  will   find 
a  verdict  for  the  defendant."     This  they  accordingly 
did.      An    illustration    of   acceptance    being    inferred 
from  keeping  the   goods  for  some   considerable  time, 
you    will  find    in    the    case  of  Bushel  v.    Wheeler,    in 
15  Queen's  Bench,  page  442.     There  the  goods  had 
been  kept  five   months.     I   do  not  tell  you  that  it  is 
necessary  that  the  goods  should  be  kept  five  days  in 
order  to  justify  an  inference  of  acceptance  from  lapse 
of  time.    The  jury  might  find  it  from  five  days,  according 
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to  the  nature  of  the  goods  and  the  business.  That  was 
•a  case  of  five  months.  The  Court  held  there  was  evi- 
dence of  an  acceptance,  and  as  there  had  been  delivery 
plaintiff  was  entitled  to  maintain  his  action.  Another 
case  of  inference  of  acceptance  from  long  possession 
is  that  of  Farina  v.  Honu',  16  Meeson  and  Welsby, 
page  119.  Just  imagine  what  Mr.  Farina,  whose  eau-de- 
'Cologne  every  one  has  purchased  who  has  had  the  privi- 
lege of  seeing  Cologne,  must  have  thought  of  English 
law  when  his  London  agent  told  him  that  he  had  not  been 
able  to  recover  the  value  of  some  eau-de-Cologne  which 
had  been  sold  to  a  gentleman  named  Home.  The  order 
was  taken  in  England  by  word  of  mouth,  and  forwarded 
to  Mr.  Farina  by  his  agent.  The  goods  were  sent  to 
London  and  lodged  in  a  wharf,  and  the  order  for 
the  delivery  of  the  eau-de-Cologne  was  delivered  to 
Mr.  Home.  Mr.  Home  kept  the  order,  and  when 
written  to  for  payment  made  no  reply.  He  did  not 
go  and  examine  the  eau-de-Cologne,  nor  did  he  go 
and  take  possession  of  it  at  the  wharf.  He  did  not 
ask  the  wharfinger  to  keep  it  for  him  ;  nothing  of  the 
sort.  The  Court  held  that  keeping  the  dock  warrant  for 
ten  months  was  evidence  of  an  acceptance  of  the  goods, 
but  no  evidence  of  their  receipt.  Mr.  Farina  learned 
that  this  commercial  nation  had  a  Statute  of  Frauds 
which,  although  there  was  no  dispute  about  the  contract, 
prevented  his  recovering  the  price  of  the  goods,  of  which 
the  defendant  had  had  practical  control  for  ten  months 
The  vendee  may  examine  the  goods  to  see  whether 
he  will  take  them,  but  you  may  sometimes  get  evidence 
of  acceptance  from  acts  done  which  were  more  than 
sufficient  to  examine  the  goods  to  see  whether  they 
should  be  kept.  Of  such  evidence  you  will  find  a  good 
illustration  in  Parker  v.  WaU.is,  in  5  Ellis  and  Blackburn, 
page  21.  In  that  case  the  judge  at  the  trial  non- 
suited the  plaintiff  because,  as  he  thought,  there  was 
no  evidence  of  acceptance.  The  Queen's  Bench  held 
there  was  evidence  to  go  to  the  jury.  In  that  case  the 
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defendant  purchased  some  turnip-seed  byword  of  mouth 
for  above  the  price  of  £10.  It  was  sent  to  him,  and 
delivery  taken.  He  not  only  examined  the  turnip- 
seed,  but  it  being,  perhaps,  a  little  out  of  condition, 
he  spread  it  out  in  some  place  to  dry.  Now,  see 
how  thoughtful  the  judges  in  banco  were.  The 
defendant  had  done  more  than  examine  the  seed ;  he- 
had  put  it  out  to  dry.  The  judges  said  there  were- 
three  things  to  which  this  conduct  might  be  ascribed  : 
first,  it  might  be  said  that  the  seed  was  spread  out 
to  save  it  from  perishing ;  secondly,  that  the  vendee 
did  it  in  the  interest  of  the  vendor,  he,  the  vendee,  not 
taking  to  the  goods  himself ;  and  finally  the  vendee 
may  have  done  it  intending  to  keep  the  goods.  The 
last  one  of  those  three  states  of  fact  would  be  sufficient 
to  entitle  the  plaintiff  to  judgment.  The  jury  must 
therefore  consider  the  matter,  and  it  was  sent  down  to 
be  tried  afresh.  If  the  jury  should  come  to  the  con- 
clusion that  the  spreading  the  seed  out  by  the  vendee 
was  for  himself,  as  owner,  the  jury  Tnight  find  an 
acceptance,  and  as  there  was  delivery,  the  action  could 
be  maintained. 

Now  I  have  to  call  your  attention  to  a  very  impor- 
tant  principle  in  connection  with  acceptance ;  namely  r 
that  under  the  Statute  of  Frauds  (and  I  suppose  now 
under  the  fourth  section  of  the  Sale  of  Goods  Act) 
there  may  be  an  acceptance  which  will  satisfy  tht> 
Statute  of  Frauds,  which  yet  does  not  prevent  the- 
vendor  from  complaining  of  the  quality  of  the  goods 
which  the  plaintiff  has  supplied  under  the  contract. 
Here  I  think  many  mistakes  are  made.  Such  an 
acceptance  is  not  a  case  of  conditional  acceptance  ;  it  is. 
a  case  of  acceptance  pure  and  simple.  I  see  no  reason 
why  you  should  not  say :  "  I  will  take  to  these  goods 
delivered  although  they  are  not  such  as  I  ought  to 
take,  but  I  shall  diminish  the  price  by  showing  the- 
inferior  quality  if  I  am  sued  for  the  price,  or  I  will 
pay  the  full  price  and  bring  an  action  for  damages 
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against  the  vendor  for  not  delivering  me  the  goods  I 
was  entitled  to  have."  You  know  very  often  that  in 
business  a  man  has  an  order  for  goods  he  is  sending  to 
the  colonies ;  he  has  all  the  goods  ready  to  fulfil  the 
order  except  a  small  portion  coming  from  A.  B.  Every- 
thing is  prepared  for  the  completion  of  the  order.  You 
have  got  all  your  other  goods  ready,  and  now  the  parcel 
from  A.B.  arrives.  The  parcel  is  examined.  The  mer- 
chant says  A.B.  has  not  served  me  well ;  his  goods 
are  not  up  to  the  mark,  I  do  not  think  they  are  as  fine 
in  quality  or  as  well  prepared,  as  I  expected.  What 
am  I  to  do  ?  I  think  my  customer  in  the  colonies  had 
better  have  them  ;  I  will  explain  the  matter  to  him  in 
my  correspondence  ;  and  the  goods  of  A.B.  are  taken 
to  and  sent  off.  The  vendee  takes  to  the  goods,  and 
accepts  them,  but  writes  to  the  vendor  and  complains 
of  the  quality.  Of  course  if  the  goods  are  according 
to  order,  in  any  action  the  vendee  must  fail,  but  if  they 
are  not  according  to  order  the  price  may  be  reduced  in 
an  action  for  the  price  brought  by  the  vendor,  or  the 
vendee  may  pay  the  full  price  and  himself  bring  an 
action  for  breach  of  contract  and  recover  such  damages 
as  he  is  entitled  to.  That  I  take  to  be  good  clear 
sense.  Thus,  there  may  be  an  acceptance  which 
satisfies  the  Statute  by  taking  to  the  goods,  although 
the  vendee  may  have  a  right  to  complain  of  the  way  in 
which  the  contract  has  been  performed.  The  authority 
for  this  proposition  is  Morton  v.  Tibbett,  in  15  Queen's 
Bench,  page  428.  Look  at  the  case  :  Mr.  Morton  went  to 
March,  in  Cambridgeshire,  and  there  he  saw  on  market- 
day  Mr.  Tibbett,  to  whom  he  said,  "  Sir,  I  have  fifty 
quarters  of  wheat  I  can  sell  yon.  Look  at  that 
sample."  "  How  much  ?  "  "  35s.  a  quarter."  "  I  will 
give  you  34s."  "  Very  well."  The  contract  is  for  the 
sale  of  goods  above  £10  in  value.  The  contract  is 
perfectly  good  at  Common  Law.  There  is  the  subject- 
matter,  fifty  quarters  of  wheat,  like  the  sample.  Price 
fixed.  "How  will  you  take  delivery,  Mr.  Tibbett?" 
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"  I  will  send  Edgley,  the  carrier,  to  receive  it  in  one  of 
his  lighters  and  convey  it  to  Wisbech."  The  wheat 
was  delivered  to  Edgley,  and  when  it  was  delivered  to 
Edgley  there  was  an  actual  receipt  of  it  on  the  part  of 
Mr.  Tibbett.  Now  what  did  Mr.  Tibbett  do  ?  Like  a 
good  man  of  business  he  thought  he  woiUd  like  to 
sell  the  goods  as  quickly  as  possible,  at  a  small  profit 
but  a  sure  one.  Next  day  was  Wisbech  market,  and, 
having  the  sample  which  Morton  had  given  him,  he 
offered  the  fifty  quarters  to  a  gentleman  of  the  name  of 
Hampson  and  sold  them  to  him  at  a  profit.  Mr.  Tibbett 
gave  the  sample  to  Hampson.  Edgley  brought  forward 
the  wheat  to  Wisbech,  and  by  the  dii'ections  of  Tibbett 
tendered  it  to  Hampson.  Hampson  examined  the 
wheat ;  said  it  did  not  correspond  with  the  sample,  and 
refused  to  take  it.  Then  Mr.  Tibbett  tries  to  do  the 
same  with  Mr.  Morton  ;  but  the  Court  of  King's  Bench 
said,  "No,  that  is  not  your  remedy.  You  cannot  return 
these  goods ;  they  were  delivered  to  you  when  they 
were  given  to  Edgley.  You  have  accepted  them.  You 
have  taken  to  them  by  having  sold  them  as  yQur  own, 
and  realised  what  you  thought  was  a  profit  on  the  trans- 
action. You  cannot  be  heard  to  say  you  have  not 
accepted  or  taken  to  the  goods ;  you  have  ;  but  you 
may  if  you  choose,  in  this  very  action  which  Mr.  Morton 
brings,  cut  down  the  price  by  showing  the  things  de- 
livered Avere  not  according  to  sample,  or  bring  your  own 
action  for  damages."  That  decision  has  not  been  touched 
since.  It  has  been  observed  upon,  but  it  remains,  as  I 
think,  part  of  our  law,  and  unless  it  has  been  altered  by 
the  Sale  of  Goods  Act,  1893,  it  is  still  law.  You  must 
learn  and  keep  in  your  mind,  that  it  is  not  necessary 
that  the  acceptance  to  satisfy  the  Statute  of  Frauds  or 
the  fourth  section  of  the  Sale  of  Goods  Act  should  be 
such  as  to  preclude  you  from  complaining  of  the  way 
in  which  the  contract  has  been  performed.  If  you 
have  taken  to  the  goods  you  must  keep  them,  and  pay 
for  them,  and  take  a  reduction  in  the  price  if  there 
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has  been  any  violation  of  the  contract.  According  to 
my  view  the  acceptance  of  Tibbett  was  not  a  con- 
ditional acceptance,  it  was  an  absolute  acceptance  and 
taking  to,  of  the  goods  within  the  Statute.  In  Morton 
v.  Tibbett  the  Court  said :  ';  The  acceptance  to  let  in 
parol  evidence  of  the  contract  appears  to  us  to  be  a 
•different  acceptance  from  that  which  appears  conclu- 
sive evidence  of  the  contract  having  been  fulfilled." 
Another  case  in  which  this  rule  has  been  followed, 
.although  I  cannot  say  with  quite  the  same  brightness 
and  clearness  of  decision,  is  the  case  of  Kibble,  v. 
•G-ouyli,  reported  in  38  Law  Times,  page  204,  in  which 
so  much  stress  is  laid  on  the  fact  that  the  defendant 
had  a  right  to  reject  the  goods.  Whether  the  goods 
were  according  to  sample  is  not  the  point,  in  my 
-opinion.  If  the  goods  are  according  to  sample,  but 
the  vendee  has  not  accepted  them,  no  action  will  lie 
if  acceptance  is  necessary  to  satisfy  the  Statute.  If 
you  cannot  satisfy  the  condition  as  to  acceptance  and 
receipt  you  can  have  no  action,  and  the  question  does 
not  turn,  in  my  opinion,  upon  whether  the  vendee  has 
.a  right  to  reject  the  goods,  but  upon  whether,  unless 
there  is  some  memorandum  in  writing  or  part  payment 
or  something  given  in  earnest,  he  has,  taking  all  the 
circumstances  into  consideration,  taken  to  the  goods, 
-accepted  them,  dealt  with  them  as  his  own.  So  much 
for  acceptance.  You  must  keep  the  notion  of  accept- 
.ance  quite  distinct  from  that  of  receipt.  You  will  find 
in  the  early  days  that  acceptance  and  receipt  were 
rsomewhat  confused,  and  the  distinction  between  them 
not  kept  so  clear  as  one  would  like.  Gentlemen,  not 
-only  has  the  Legislature  re-enacted  in  substance  the 
provisions  of  the  Statute  of  Frauds  but  it  has  placed 
.an  additional  difficulty  in  the  way  of  determining 
whether  a  contract  of  sale  of  goods  of  the  value  of  £10 
is  valid.  By  sub-section  3  of  section  4  of  the  Sale  of 
•Goods  Act,  the  Legislature  has  given  an  additional 
meaning  to  the  word  "  acceptance,"  a  meaning  which, 
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except  in  Page  v.  Morgan,  it  never  had  before.  "  There 
is  an  acceptance  of  goods  within  the  meaning  of  this- 
section  when  the  buyer  does  any  act  in  relation  to  the 
goods  which  recognises  a  pre-existing  contract  of  sale. 
You  may  now  have  an  acceptance  of  goods  which  is 
no  acceptance,  but  only  a  recognition  of  a  contract. 
See  Abbott  v.  Wolsey,  Law  Eeports  1895,  2  Q.  B.  D.  587. 

Now  I  pass  on  to  discuss  the  meaning  of  receipt,  or, 
in  other  words,  the  delivery  of  the  goods,  and  here  let 
me  say  at  once  that  unless  there  is  some  circumstance 
accompanying  the  delivery,  or  that  the  vendee  has 
accepted  the  goods  before  they  are  delivered,  you  cannot, 
from  the  mere  fact  of  delivery,  infer  acceptance.  Let  me 
beg  of  you  to  note  that  carefully.  Of  course,  if  the 
vendee,  when  the  goods  are  delivered  examines  them, 
and  at  once,  should  offer  them  for  sale  to  some 
one  else,  there  is  the  fact  of  his  offering  the  goods  for 
sale,  and  from  that  fact  the  jury  may  infer  that  the 
vendee  has  taken  to  the  goods  ;  but  you  cannot  get  an 
acceptance  from  the  mere  fact  of  delivery.  Smith  v. 
Hudson,  to  which  I  referred  you  last  week,  is  an  autho- 
rity on  that  proposition  ;  that  the  delivery  of  the  goods, 
even  to  the  vendee  himself,  will  not  give  rise  to  any 
inference  of  acceptance.  The  acceptance  must  be 
proved  by  other  and  independent  facts.  The  facts  may 
gather  round  the  delivery  ;  they  may  almost  accompany 
it,  but  there  must  be  something  beyond  the  mere  fact 
of  delivery  in  order  to  supply  evidence  of  acceptance. 
Of  course,  as  I  told  you,  the  keeping  of  goods  for  an 
unreasonable  time,  for  a  long  time,  may  be  evidence 
of  acceptance,  but  you  must  get  something  distinct 
from  the  delivery  itself  in  order  to  establish  acceptance. 

Delivery  may  be  made  to  the  vendee  or  his  agent- 
delivery  to  the  carrier,  chosen  by  the  vendee  or  left  to 
the  vendor  to  choose,  delivery  to  the  vendee's  own  cart, 
and  of  course  delivery  into  the  vendee's  own  premises. 
Now  see  what  this  statute  did  in  a  case  in  which  I  was 
myself.  Contract  for  the  supply  of  certain  merinos 
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from  Koubaix,  in  France,  to  a  merchant  in  the  City  of 
London.  The  jury  found  that  the  merinos  delivered 
to  the  merchant  in  the  City  were  actually  according  to 
sample,  and  that  he  ought  to  have  accepted  them.  If 
there  had  been  no  Statute  of  Frauds  on  which  to  rely, 
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as  the  goods  were  delivered  and  the  vendee  had  no 
right  to  reject  the  goods,  an  action  could  have  been 
maintained  for  goods  sold  and  delivered.  An  objection 
was  taken  that  there  was  no  acceptance  of  the  goods, 
and  the  jury  found  that  there  never  had  been  any 
acceptance,  because  the  moment  the  merchant  ex- 
amined the  goods  he  packed  them  up  and  sent  them 
back  without  a  moment's  delay.  Here  there  was  no 
acceptance,  although  there  was  delivery,  nor  could 
there,  I  think,  be  said  to  be  any  dealing  with  the  goods 
which  recognises  a  pre-existing  contract  of  sale.  The 
whole  of  the  contract  was  in  writing  with  the  exception 
of  the  terms  of  credit,  "  One  month's  credit  and  2|  at  the 
end  of  the  month."  In  those  days,  the  judges  did  what 
I  think  is  so  estimable,  apply  the  law  conscientiously, 
and  not  attempt  to  get  rid  of  the  statute  by  giving  a 
decision  in  which  it  is  said  justice  has  been  done.  The 
Court  of  Queen's  Bench  held  that  those  terms  were 
part  of  the  contract,  and  as  they  were  not  in  writing, 
although  every  other  part  of  the  contract  was,  there 
was  no  memorandum  to  satisfy  the  statute,  and  as  there 
was  no  acceptance  judgment  must  be  entered  for  the 
defendant.  Therefore,  gentlemen,  take  it  from  me  that 
from  the  mere  delivery  of  the  goods,  apart  from  other 
circumstances,  you  must  not  draw  the  inference  that 
the  goods  have  been  accepted. 

You  may  also  have  a  sale  of  goods  that  are  in 
the  possession  of  a  bailee  for  the  vendor.  If  the 
vendor  agrees,  that  the  goods  shall  be  held  for 
the  vendee,  and  the  bailee  agrees  to  hold  them 
for  the  vendee,  delivery  Is  complete.  There  is  a 
receipt  of  the  goods  and  so  far  as  receipt  is  concerned, 
the  statute  is  satisfied.  Delivery  in  such  a  case  is 
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frequently  effected  by  an  order  on  the  bailee  by  the 
vendor.  The  vendor  says  to  the  vendee,  "  Here  is  an 
order  on  my  warehouseman  to  deliver  the  goods  to- 
you."  The  order  is  taken  to  the  bailee  and  accepted 
by  him.  The  goods  are  held  from  that  moment  for  the 
vendee  and,  undoubtedly,  delivery  is  effected. 

Sometimes  you  may  have  delivery  effected  by  the 
vendor  himself  agreeing  to  hold  the  goods  sold  as  bailee 
for  the  vendee.  I  particularly  desire  to  call  yourattention 
to  this,  because,  unless  I  am  mistaken,  there  has  been  a 
serious  alteration  of  the  law  b}*  the  Sale  of  Goods  Actr 
1893.  The  vendor  himself  may  become  the  bailee  of  the 
vendee,  and  in  such  a  case,  although  nothing  has  been 
touched,  and  nothing  has  occurred  even,  except  the 
agreement  of  the  parties,  there  will  be  an  actual 
receipt  by  the  vendee  if  the  vendor  has  agreed  to  hold 
the  goods  for  him.  It  is  very  important,  of  course, 
that  this  should  be  clearly  proved  ;  because,  as  some- 
times there  is  no  fact  taking  place,  nothing  occur- 
ring, on  which  you  can  put  your  hand  and  say  :  "  There 
is  proof  of  what  the  plaintiff  asserts  " — it  is  necessary 
that  this  case  should  be  clearly  made  out.  In  the 
case  of  Castle  v.  Sioorder,  in  6  Hurlstone  and  Norman, 
p.  828,  the  Court  of  Exchequer  Chamber  held  that  the 
vendor  had  become  a  bailee  of  the  goods  for  the  vendee. 
Mr.  Castle  was  a  wine  merchant  at  Bristol.  Mr, 
Sworder,  who  was  a  wine  merchant  at  Dowlais,  in 
Glamorganshire,  gave  a  verbal  order  to  the  plaintiff's 
traveller  for  two  puncheons  of  rum  and  one  puncheon 
of  brandy.  Mr.  Sworder  was  to  have  a  credit  of  six 
months.  It  was  arranged  that  the  goods  should  be  kept 
in  the  bonded  warehouse  of  the  vendor  until  the  vendee 
wanted  them.  The  plaintiff  selected  particular  goods 
answering  to  the  order  and  an  invoice  of  the  same  was 
sent  to  the  defendant.  After  the  appropriation  of 
specific  goods  to  the  contract,  the  vendor  entered  the 
the  goods  in  his  warehouse  book  and  they  stood  in  the 
bonded  warehouse  as  the  goods  of  the  vendee.  After 
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such  entry  the  vendor  had  no  power  of  getting  the  goods 
out  of  the  bonded  warehouse.  This  case  is  also  interest- 
ing with  respect  to  "acceptance,"  for  Mr.  Sworder 
had  never  seen  the  goods ;  never  examined  them ; 
they  had  always  remained  in  the  control  of  the  vendor. 
Subsequent  to  the  purchase  the  vendee  asked  the 
traveller  if  he  would  take  the  goods  back  or  sell  them 
for  him.  The  traveller  declined.  The  vendee  also 
wrote  to  the  plaintiff  to  know  what  sum  of  money  he 
would  allow  for  the  goods.  The  Court  held  that  there 
was  evidence  that  the  defendant  had  taken  to  the 
goods  and  regarded  them  as  his  own  ;  that,  in  short, 
there  was  evidence  of  an  acceptance  of  the  goods  by  the 
defendant.  The  Court  of  Exchequer  Chamber  also 
held,  that  what  took  place  between  the  defendant 
and  plaintiff's  traveller,  and  the  entering  the  goods  in 
the  plaintiff's  books  as  being  sold,  and  also  their 
being  placed  in  the  bonded  warehouse  as  they  were, 
constituted  evidence  of  the  vendor  having  become 
bailee  of  the  vendee  ;  and  that  the  vendee  consequently 
had  actually  received  the  goods  ;  and  as  he  had  written 
treating  them  as  his  own,  there  was  evidence  both  of 
an  acceptance  and  receipt. 

Now,  gentlemen,  I  want  to  tell  you  that  prior  to  the 
Sale  of  Goods  Act,  the  fact  of  the  vendor  becoming 
bailee  for  the  vendee  destroyed  at  Common  Law  the 
vendor's  lien  for  unpaid  purchase  money.  I  shall 
have  to  tell  you  presently  that  in  consequence  of  our 
law  transferring  the  property  in  personal  chattels,  by 
contract,  without  delivery,  it  is  obliged  to  give  a  remedy 
to  the  unpaid  vendor.  Otherwise,  the  vendee  could 
say,  '-I  am  owner  of  the  goods  purchased.  I  want 
these  goods.  I  am  entitled  to  possession.  I  want 
the  goods  at  once " ;  but  the  law  says,  "  No ;  the 
vendor  shall  have  a  lien  on  the  goods  for  the  unpaid 
purchase  money,  where  no  credit  is  given."  In  two  or 
three  cases,  in  which  an  attempt  has  been  made  to 
apply  Castle  v.  Sworder,  the  judges  have  always  looked 
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very  carefully  to  see  if  the  vendor  had  surrendered  his 
lien  on  the  goods.     The  lien  of  a  vendor  is  founded  on 
possession.      He  has  no  longer  any  lien  where  he  has 
parted  with  the  possession,  and  consequently  if  a  vendor 
becomes  the  bailee  of  the  vendee,  whilst  the  piirchase 
money  is  due  or  unpaid,  the  vendee  is  entitled  to  the 
immediate  possession.     I  may  tell  you,  by  anticipation, 
that  if  the  vendor  sells  the  goods  on  credit,  until  the 
credit  expires  the  vendee  is  entitled  to  have  the  posses- 
sion  of  the  goods ;  but  if  they  should  be  allowed  to 
remain  in  the  vendor's  possession  until  after  the  credit 
has  expired,  then  the  vendor  is  in  the  same  position, 
with  regard  to  the  right  of  lien,  as  if  he  had  not  sold 
on  credit.    In  Castle  v.  Swordcr  the  time  of  payment  had 
passed,  but  the   Court,  I  think,  says   the   lien  of  the 
vendor  is  incompatible  with  delivery  of  the  goods  to 
the  vendee,  because  the  lien  rests  upon  possession,  and 
if  the  vendor  has  become  bailee  for  the  vendee,  the 
vendee  is  in  possession  of  the  goods.     If  the  vendor 
is  a  bailee  of  the  vendee,  why  then  he  holds  the  goods 
for  the   vendee,    and    the   vendee    has   possession   of 
them  even  as  against  the  vendor.     If  so,  the  vendor 
has  lost   his    lien,    nor   does    the    lien  revive  in    case 
the    vendee    makes    default   in    payment   whilst    the 
goods  are  in  the  vendor's  hands  as  bailee.     At  least, 
that    is    my    view,    and    I    want    you    to    look    into 
the  matter  and  correct  me  if  you  please.     I  am  still 
seeking    information,   I    hope,    and    light    until  I  am 
finally    at    rest.      On    looking   at    section    41    of    the 
Sale  of  Goods  Act,  entitled  "The  unpaid  seller's  lien," 
you  will  find  the  following  words,  which  constitute,  in 
my  opinion,  an  alteration  of  the  law.     "  The  seller  may 
exercise  his  right  of  lien  notwithstanding  that  he  is  in 
possession  of  the  goods  as  agent  or  bailee  or  custodier 
for  the  buyer."     That,  according  to  my  view,  is  new 
law.     It  is  made  so,  of  course,  by  the  Legislature,  in 
whose    wisdom   and   under    whose   shadow    we    rest. 
In   my    opinion    it    is    absolutely    inconsistent    with 
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the  law  as  laid  down  in  all  the  cases,  such  as  Castle  v. 
Sworder,  to  which  I  have  called  attention ;  besides 
it  involves  the  notion  that  the  vendor  is  holding  the 
goods  for  and  on  behalf  of  the  vendee,  and  at  the  same 
time  is  holding  them  for  and  on  behalf  of  himself. 

Gentlemen,  let  me  say  to  you  :  Never  have,  if  possible, 
any  doubt.  The  last  man  I  respect  is  the  man  of  doubts. 
We  do  not  come  into  the  world  to  have  doubts,  but  to 
become  certain.  I  suggest,  and  according  to  my  view 
it  was  clear  and  settled  law  long  before  this  section  was 
enacted  in  1893,  that  if  the  vendor  agreed  to  hold  the 
goods  for  and  on  behalf  of  the  vendee  really  and  truly 
so  as  to  become  his  bailee,  and  thereby  put  the  vendee  in 
possession,  the  vendor's  lien  was  gone.  You  will  find  the 
mostlearned  judges  saying  that  the  two  things  are  incom- 
patible ;  and  whenever  they  have  addressed  the  jury  on 
the  question  of  whether  the  vendor  had  become  the 
bailee  for  the  vendee,  they  have  always  called  attention 
to  this,  that  before  they  can  come  to  the  conclusion  that 
the  vendor  has  become  bailee  for  the  vendee,  they  must 
be  satisfied  that  the  vendor  has  parted  with  his  lien. 
Sometimes  a  vendee  may  say,  "  Will  you  keep  these 
goods  for  me  ?  "  and  the  vendor  says,  "  I  will  keep  the 
goods  for  you;  they  will  be  all  ready  for  you  when  you 
want  them."  Such  language  ought  not  to  make  the 
vendor  a  bailee  for  the  vendee,  because  the  vendor  is 
to  keep  the  goods  ready  for  the  performance  of  the 
contract.  If  such  words  were  to  pass  between  the 
vendor  and  a  sub-vendee,  they  might  induce  the  jury  or 
a  judge  to  find  that  the  vendor  held  the  goods  as  bailee. 
You  must  have  a  serious  real  agreement  that  the 
vendor  shall  part  with  the  possession  and  hold  the 
goods  for  the  vendee.  In  that  case  you  can  have 
actual  receipt  by  the  vendee,  although  the  physical 
control  is  in  the  bailor  and  the  lien  of  the  vendor 
in  my  opinion,  except  by  Act  of  Parliament,  is 
gone.  But  there,  gentlemen,  there  are  always  some 
measures  being  passed  which  will  provide  business  for 
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you  and  will  exercise  your  intellect,  and  I  think  this 
question  will  be  one  amongst  them.  It  seems  to  me  that 
whilst  the  vendor  has  a  right  to  hold  possession  of  the 
goods  for  the  price,  there  cannot  be  an  actual  receipt  on 
behalf  of  the  vendee  ;  yet  by  the  Sale  of  Goods  Act  we 
are  to  have  an  actual  receipt  on  the  part  of  the  vendee, 
and  the  vendor's  lien,  which  is  founded  on  possession, 
preserved.  So  much  for  acceptance  and  delivery.  I 
have  tried  to  explain  them  to  you  as  simply  and  clearly 
as  I  can,  but  in  this  subject,  you  know,  if  there  are 
shallows  in  which  a  child  may  wade,  there  are  depths 
in  which  an  elephant  may  swim.  There  is  much  in 
the  Law  of  Contract  of  Sale  on  which  you  can  exercise 
your  judgment. 

I  want  now  to  call  your  attention  very  shortly  to  the 
next  portion  of  this  fourth  section  of  the  Sale  of 
Goods  Act,  and  the  corresponding  provisions  of  the 
29  Charles  II.  cap.  3,  sec.  17.  I  ought  to  say  in 
passing  that  a  memorandum  of  the  contract  in  writing 
is  not  required  where  "something  is  given  in  way  of 
earnest  or  part  payment."  Earnest  is  where  you  give 
something — a  shilling  for  example — to  bind  the  bargain. 
It  will  not  do  to  strike  the  hand  with  the  shilling ;  you 
must  give  the  shilling  as  earnest,  and  such  payment  will 
bind  the  bargain.  This  giving  of  earnest  was  thegood  old 
way  of  binding  the  bargain  three centuriesago.  "Or  part 
payment."  I  have  known  questions  arising  on  this 
part  of  the  section,  and  it  is  very  important  to  see 
whether  the  alleged  payment  was  not  on  account  of 
a  previous  sale  and  not  in  respect  of  the  particular 
transaction  on  which  the  plaintiff  is  suing.  You 
must  satisfy  the  Court  that  there  has  been  a  pay- 
ment made  by  the  vendee  in  respect  of  the  goods  the 
subject  of  the  claim,  in  order  to  entitle  you  to  give 
evidence  of  the  contract  by  parol. 

Now,  gentlemen,  let  me  pass  to  a  very  important 
subject,  namely,  the  meaning  of  these  words,  "  Unless 
there  is  some  note  or  memorandum  in  writing  made 
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and  signed  by  the  parties  to  be  charged  by  such  con- 
tract or  their  agents  thereunto  lawfully  authorised."     I 
have  only  two  more  lectures,  and  I  have  vendor's  lien, 
stoppage  in  transit,  and  the  doctrine  of  performance  still 
to  deal  with.     I  will  deal  with  them  as  well  as  I  can  in 
the  two  remaining    lectures,    but  I    would  just  like, 
although  the  time  for  closing  has  come,  to  state  one  or 
two  more  propositions   to-night    with    regard  to    the 
memorandum,  because  then  the  whole  of  the  time  of 
the  next  two  lectures  will  be  at  my  disposal  for  the 
subjects  I  have  mentioned.     You  will  take  this  from 
me,  and  keep  it  in  your  mind  that  the  17th  section 
of  the  Statute  of  Frauds,  and  the  4th   section  of  the 
Sale  of  Goods  Act,  do  not  require  the  contract  to  be 
in  writing.     Now  do  not  forget  that.      If  the  contract 
was  reduced  into  writing  and  signed  at  the  time  of  its 
formation,  then  the  contract  is  in  writing  and  the  con- 
dition of  the  section  is  fulfilled ;  and  as  a  general  rule 
you  cannot  vary  the  written  contract  by  any  evidence 
of  what  took  place,  either  prior  to,  or  contemporaneous 
with,  its  being  reduced  into  writing.  If  the  contract  was 
made  partly  by  writing  and  partly  by  word  of  mouth, 
you  must,  to  establish  the  contract,  produce  the  writing. 
But  the  contract  is,  under  the  fourth  section  of   the 
Sale  of   Goods  Act,  not  required   to  be  in   writing; 
the  parol  contract    will   be  made    good    by  any  note 
or  memorandum   of  the  agreement   in  writing   made 
subsequently  to  the  contract.     Secondly,  the  require- 
ments   of    the    statute    must    all    be     in     existence 
prior   to    the    commencement   of    any    action  brought 
upon  the  contract.     You  will  find  this  proposition  laid 
down  in  the  case  of  Bill  v.  Eament,  in  9  Meeson  and 
Welsby,  p.  36.     I  do  not  stop  to  read  it.     You  must 
have  the  memorandum  in  writing  before  the  action  is 
commenced;    and  if  just   before  the  brief  were   put 
in    the   hands    of    counsel,   a   letter   came   from    the 
defendant,  in  a  correspondence  continued  after  action 
commenced,  in  which   it   appeared,    under   the  hand- 
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writing  of  the  defendant,  that  the  contract  was  as 
the  plaintiff  declared  it,  it  could  not  help  the  plaintiff ; 
he  must  be  non-suited.  You  must  show  the  provisions  of 
the  statute  have  been  complied  with  prior  to  the  com- 
mencement of  the  action ;  you  must  therefore  before 
the  action  is  commenced  have  the  agreement  in  writing, 
if  that  is  what  you  are  at  last  forced  to  rely  upon. 
The  next  thing  to  observe  is  this,  that  a  note  or  memo- 
randum of  the  agreement  will  satisfy  the  provisions  of 
this  section,  although  the  memorandum  was  written 
not  for  the  purpose  of  supplying  evidence  of  the  con- 
tract, but  for  the  purpose  of  repudiating  the  engage- 
ment. This  is  well  settled  in  Bailey  v.  Siveeting, 
in  9  Common  Bench,  New  Series,  p.  843,  in  which 
case  the  defendant  wrote  to  say,  "  I  did  buy  certain 
things  of  you;  but  they  have  come  forward  in 
such  a  state  that  I  reject  them.  I  shall  not  take 
them."  And  the  Court  held  that  as  it  is  not  necessary 
that  the  note  or  memorandum  should  be  written 
for  the  purpose  of  making  a  contract,  if  it  does  set 
forth  what  the  parol  contract  was,  such  note  or 
memorandum  will  be  sufficient.  Take  another  case, 
the  interesting  case  of  Wilkinson  v.  Evans,  in  Law 
Reports  1  Common  Pleas,  p.  407.  Now  see  what  the 
Court  allows  you  to  do  in  order  to  understand  the 
memorandum  in  writing  ;  it  always  allows  you  to  show 
that  the  vendor  is  in  trade,  say,  at  Bristol ;  that  the 
vendee  is  a  grocer ;  that  the  things  for  the  price  of 
which  the  action  is  brought  are  things  that  he  sells  in 
the  course  of  his  business ;  that  the  invoice  was  sent  to 
the  defendant  and  the  goods  delivered.  In  the  case  of 
Wilkinson  v.  Evans  you  will  find  an  order  was  given 
by  word  of  mouth  for  certain  cheese  and  candles.  The 
defendant  had  received  an  invoice  and  the  goods.  On 
examination  of  the  goods  he  decided  to  return  them, 
and  he  wrote  on  the  back  of  the  invoice  which  he  also 
returned,  "  The  cheese  were  very  badly  crushed,  so  the 
candles  and  the  cheese  is  returned. — T.  Evans."  The 
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Court  held  that  on  the  evidence  of  the  facts  above 
stated  they  might  fairly  infer  that  the  writing  on  the 
back  of  the  invoice  referred  to  the  subject-matter  of  the 
invoice  and  the  things  therein  charged.  Evidence  was 
given  that  he  had  given  an  order  by  word  of  mouth 
for  the  things,  and  that  they  were  such  as  he  was  bound 
to  receive,  and  although  of  course  he  said  he  would  not 
pay  for  them,  and  had  not  accepted  them,  as,  unfortu- 
nately, so  often  happens,  he  was  obliged  to  pay.  Now 
take  a  further  point.  The  memorandum  will  be  good 
even  if  it  be  a  letter  written  by  the  vendee  to  a  third 
person,  and  written  even  to  the  vendee's  agent  or  a 
letter  written  by  the  agent  who  has  entered  into  the 
transaction.  Bead  Gibson  v.  Holland,  Law  Reports  1 
Common  Pleas,  p.  1.  There  you  will  find  that  the 
agent  of  Mr.  Holland  bought  a  horse  of  Mr.  Gibson, 
and  the  agent  wrote  the  next  day  to  his  principal,  who 
was  at  Exeter,  telling  him  what  he  had  done, 
and  there  was  some  correspondence  from  which  it 
would  appear  that  the  defendant  acknowledged  and 
approved  what  the  agent  had  done,  and  the  Court  held 
that  the  letter  of  the  defendant,  which  was  written  to 
his  agent,  was  sufficient  to  satisfy  the  provisions  of 
the  Statute  of  Frauds.  Lastly,  I  may  say  to  you 
that  the  contract  may  be  gathered,  that  is,  that  a 
note  or  memorandum  may  be  got  from  a  number  of 
letters  or  a  course  of  correspondence.  If,  after  giving 
evidence  of  identity,  subject-matter,  and  the  position  of 
the  persons,  you  can  find  evidence  of  the  contract 
declared  upon,  contained  in  those  papers,  without  the 
assistance  of  parol  evidence,  the  statute  is  satisfied. 
If,  however,  you  should  want  parol  evidence  to  connect 
any  portion  of  the  correspondence  then  the  plaintiff 
must  fail ;  but  if  upon  a  fair  interpretation  of  the 
whole  of  the  letters  they  contain  the  contract  on 
which  the  plaintiff  is  suing,  then  the  plaintiff  is  en- 
titled to  succeed,  although  the  contract  is  contained 
in  several  letters,  and  it  may  require  some  little  time 
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and  some  little  judgment  to  see  if  they  contain  the 
contract. 

On  the  next  two  occasions  I  shall  deal  with  the 
matters  to  which  I  have  already  referred,  and  I  shall 
then  come  to  the  conclusion  of  what  has  been  to  me, 
hitherto,  a  most  happy  and  pleasant  exercise. 


LECTURE  V 


GENTLEMEN, — When  I  last  had  the  pleasure  of 
speaking  to  you  I  was  about  to  give  you  one  or  two 
illustrations  of  the  rule  that  the  memorandum  or  note 
of  the  agreement  within  the  17th  section  of  the  Statute 
of  Frauds,  and  now  within  the  4th  section  of  the  Sale 
of  Goods  Act,  must  be  such  as  without  any  parol 
evidence  will  be  able  to  sustain  the  declaration  or 
statement  of  claim  on  which  any  action  is  proceeding. 
I  stated  to  you  that  it  is  open  to  the  plaintiff  to  give 
evidence  of  his  position,  and  the  position  of  the 
defendant,  the  trade  of  either  party,  and  circumstances 
connected  with  the  transaction  ;  and  that  when  that 
kind  of  evidence  has  been  given,  if  the  document  or 
documents  do  not  then  afford  evidence  of  the  contract 
sought  to  be  enforced,  the  plaintiff  must  and  ought  to 
be  non-suited.  One  illustration  of  this  rule  is  found  in 
a  case  which  was  a  decision  upon  the  4th  section  of  the 
Statute  of  Frauds.  It  is  a  case  with  which  you  are  all 
doubtless  familiar,  but,  as  it  is  often  referred  to  in  the 
Courts,  I  may  be  pardoned  if  I  again  present  it  for 
your  consideration.  The  decision  is  on  the  4th  section 
of  the  Statute  of  Frauds,  but  the  principle  of  the 
decision  is  applicable  to  the  17th  section  of  the  Statute 
of  Frauds  or  the  4th  section  of  the  Sale  of  Goods  Act. 
The  case  tet}iabofEoydellv.I)rwminond,w  11  East,  p.  142. 
There  the  defendant  was  sought  to  be  made  responsible 
upon  a  contract  which,  by  the  very  terms  of  it,  could 
not  be  performed  within  the  space  of  one  year  from  the 
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making  thereof.  It  was  alleged  that  he  had  agreed  to 
take  the  works  of  Shakespeare — in  twenty-four  monthly 
numbers,  highly  illustrated.  He  was  to  take  the  work  in 
twenty-four  numbers,  paying  for  each  number  as  it  was 
delivered.  You  see  neither  the  delivery  of  all  the  numbers 
nor  their  payment  would  come  within  one  year  from  the 
making  of  the  contract.  Now  Mr.  Boydell,  the  publisher, 
not  perhaps  knowing  of  the  provisions  of  the  Statute  of 
Frauds,  had  a  book  lying  on  his  counter,  on  which  you 
might  have  read  on  the  outside  "  Subscribers  to  Boy  dell's 
'  Shakespeare.'  "  In  that  book  the  defendant  wrote  his 
name,  and  there  can  be  no  doubt  that  he  intended  to 
subscribe  for  the  work  which  Mr.  Boydell  was  bringing 
out.  On  the  counter  lay  the  prospectus  containing  the 
terms  on  which  the  book  was  to  be  issued  clearly  and 
distinctly  stated.  The  book  in  which  the  defendant 
wrote  his  name  did  not  contain  a  copy  of  the  prospectus 
or  refer  to  it  in  any  way,  nor  did  it  state  the  terms  on 
which  the  work  was  being  published,  nor  did  the  pro- 
spectus refer  to  the  book  in  which  the  defendant  had 
written  his  name.  Now,  of  course,  it  was  open  to  give 
evidence  that  Mr.  Boydell  was  a  publisher,  and  the 
defendant  came  in  to  see  him,  and  saw  a  specimen  copy 
of  the  work,  read  the  prospectus,  and  signed  the  Sub- 
scribers' Book,  but  all  Mr.  Boydell  or  his  counsel 
could  do,  after  everything  had  been  attempted  in 
the  way  of  parol  evidence,  was  to  put  in  a  book 
signed  by  the  defendant,  and  a  copy  of  the  pro- 
spectus. If  those  two  were  sufficient  to  satisfy  the 
Statute  of  Frauds  the  case  was  made  out.  The  Court 
held,  that  as  there  was  no  reference  in  the  prospectus 
to  the  book  in  which  the  signature  was  placed,  and  no 
reference  in  the  book  in  which  the  signature  was  placed 
to  the  prospectus,  there  was  no  evidence  whatever  of  any 
memorandum  or  agreement  in  writing  to  satisfy  the 
statute.  What  the  plaintiff  desired  to  do  was  to  connect 
the  book  with  the  prospectus  by  parol  evidence,  by 
giving  evidence  that  the  defendant  signed  the  book 
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on  the  terms  contained  in  the  prospectus :    this   the 
statute  prohibited.      Now   there   is  a    case   involving 
some    little     nicety    of    examination,    which     brings 
forth    a  very  clear  elucidation  of   the   nature  of    the 
memorandum    and   agreement    to    satisfy  the  statute. 
The    judgment   was   prepared    and    delivered    by   Mr. 
Justice  Blackburn,  afterwards  Lord  Blackburn.     The 
case  is  that  of  Peircc.  v.  Corf,  in  Law  Reports  9  Queen's 
Bench  Cases,  p.  210.     That  was  an  action  against  an 
auctioneer    for  not    procuring  a  binding  engagement 
between  the  gentleman  who  bid  at  the  sale  for  one  of 
the  numbers  in  the  catalogue,   and   the  plaintiff,  by 
whom  the  auctioneer  had  been  employed  to  sell.     As 
it  has  been  thought   fit   to  put  it   in  print,  we  may 
as  well  read  it  from  the  Sale  of  Goods  Act,  that  when  a 
man  bids  at  a  sale  by  auction,  and  the  auctioneer  on  his 
bidding  knocks  it  down,  the  sale  of  the  article  is  con- 
cluded.    If  any  of  you  have  read  Addison,  you  will  re- 
member his  description  of  Tom  Folio,  the  man  who  knew 
books  by  their  outside  rather  than  by  their  contents. 
Tom  was  always  just  in  time  to  give  his  bid  before  the 
hammer  fell,  so  that  any  one  who  reads  the  account  of 
him  knows  perfectly  well  that  the  contract  on  a  sale  by 
auction  is  concluded  at  the  fall  of  the  hammer.     How- 
ever, we  are  solemnly  told  this  in  the  Codifying  Statute 
of  1893,  from  which  so  many  important  rules  are  absent. 
Now  the  business  of  the  auctioneer  is,  if  the  value  of  the 
goods  is  of  £10  or  upwards,  to  get  such  an  agreement  as 
will  bind  the  person  bidding,  and  that,  you  know,  is  done 
by  the  auctioneer  taking  the  catalogue  on  which  is  usually 
printed  the  conditions,  reading,  perhaps,  the  conditions 
of  sale  before  he  commences,  and  then,  as  soon  as  ever 
he  has  knocked   down    the  hammer,  being  the  agent 
of  both  parties,   it  is  his  duty  to  make  the  contract 
perfect  and   binding.       Ordinarily  the    transaction    is 
made  to  answer  the  requirements  of  the  17th  section 
of  the   Statute  of   Frauds   or  the  4th  section  of  the 
Sale   of   Goods   Act,   by   the   auctioneer   writing   the 
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name  of  the  purchaser  with  the  price  on  the  catalogue 
itself  which  contains  the  conditions.  Mr.  Justice 
Blackburn  expresses  some  doubts  as  to  whether  it  can 
be  entered  into  by  the  auctioneer  in  any  other  way,  but 
I  apprehend  if  he  can  supply  evidence  of  the  contract 
by  anything  he  has  written  out  and  signed,  with  all  due 
deference  to  the  noble  lord,  he  will  have  discharged  his 
duty. 

In  this  case  of  Peirce  v.  Corf  there  was  the  catalogue 
and  the  conditions  printed  on  it.  A  grey  mare  was 
knocked  down  at  £33  ;  in  the  catalogue  it  was  lot  49. 
The  auctioneer  had  most  carefully  prepared  what  he 
called  a  "  sale  ledger,"  in  which  all  the  numbers  in  the 
catalogue  were  entered,  and  in  this  sale  book  he 
wrote  the  name  of  Mr.  Maguire,  as  the  purchaser,  lot  49, 
£33.  Mr.  Maguire  returned  the  mare  as  not  answering 
the  warranty  given  of  soundness  or  quietness  ;  and  the 
action  brought  by  the  auctioneer  against  Mr.  Maguire 
failed  because  it  was  found  there  was  no  binding  contract. 
Thereupon,  an  action  for  negligence  was  brought 
against  the  auctioneer  by  Mr.  Peirce  who  had  em- 
ployed him,  and  the  Court  of  Queen's  Bench  held  that 
the  action  could  be  maintained  for  this  very  reason,  that 
there  was  no  signature  of  the  vendee,  by  the  auctioneer, 
as  his  agent,  on  the  catalogue  and  conditions.  There 
was  a  signature  in  the  sales  book — what  the  auctioneer 
called  the  sales  ledger ;  but  the  conditions  were  not  an- 
nexed to  or  copied  in  the  sales  ledger,  nor  did  the  book 
in  which  the  name  of  Mr.  Maguire  was  entered  contain 
a  reference  to  the  catalogue  and  conditions.  The 
Court  held  that  no  evidence  could  be  adduced  to  show 
that  Mr.  Maguire  had  purchased  the  mare  for  £33,  and 
that  it  was  knocked  down  to  him  and  a  binding  signa- 
ture given  by  the  auctioneer ;  because  there  was  no 
connection  by  reference  or  otherwise  between  the  two 
documents,  and  parol  evidence  to  connect  them  was  in- 
admissible. Now  see  again  how  carefully  you  have  to 
look  at  things  and  with  what  carefulness  our  great 
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Judges  examine  the  facts  of  the  cases  brought  before 
them.  Mr.  Maguire  wrote  a  letter — "  Dear  Sir,  I 
return  to  you  the  grey  mare,  lot  49,  which  I  purchased 
of  you  to-day  at  your  sale,  because  it  does  not  conform 
to  the  warranty  that  was  given."  Now  see  what  Mr. 
Justice  Blackburn  said  :  "  This  is  very  nearly  satisfying 
the  statute,  not  by  what  the  auctioneer  did,  but  by 
something  in  writing,  subsequently  signed  by  the  pur- 
chaser." If  there  was  a  binding  contract,  however 
established,  the  auctioneer  could  not  be  made  respon- 
sible for  any  loss  which  followed,  because  although  he 
had  not  made  the  contract  as  he  ought  to  have  done 
there  was  still  a  binding  contract  between  Mr.  Peirce 
and  Mr.  Maguire.  This  case  will  give  you  an  illus- 
tration of  my  meaning  as  to  the  admissibility  of  oral 
evidence  for  the  purpose  of  appreciating  the  letter. 
The  Court  would  have  held  that  evidence  would  be 
admissible  to  show  a  sale  by  auction  and  that  there 
was  a  catalogue,  because  lot  49,  as  every  one  knows, 
refers  to  a  lot  at  a  sale  by  auction.  The  Court  was 
of  opinion  that  the  letter  meant  a  sale,  by  auction, 
and  of  something,  mentioned  in  the  catalogue ;  in  the 
catalogue  there  were  the  conditions  ;  therefore  we  will 
add  to  this  letter  "  Dear  Sir,  I  return  you  the  grey 
mare  which  I  purchased  of  you  to-day,  lot  49,"  these 
words  "in  your  catalogue,  and  on  the  conditions  con- 
tained therein."  The  Court  did  not  confound  oral 
evidence  for  the  purpose  of  establishing  the  contract, 
and  oral  evidence  for  the  purpose  of  applying  its  pro- 
visions. I  should  like  to  ask  every  one  of  you  to  tell  me 
what  then  is  the  objection  to  the  letter  of  Mr.  Maguire 
as  a  compliance  with  the  17th  section  of  the  Statute  of 
Frauds  or  the  4th  section  of  the  Sale  of  Goods  Act.  It 
is  this.  The  letter  does  not  mention  the  price;  nor 
did  the  catalogue  to  which  the  letter  referred  contain 
the  price.  The  letter  written  does  not  say,  "  I  bought 
of  you  for  £33  lot  49  in  your  catalogue."  If  it  had, 
the  letter  would  have  satisfied  the  statute  and  the 
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contract  would  have  been  binding.  The  price,  as  there 
was  one,  was  part  of  the  contract.  The  letter  omitted 
the  price  and  the  book  signed  by  the  auctioneer  omitted 
the  conditions.  The  Court  held  that  neither  what  the 
auctioneer  had  done  nor  what  passed  between  the 
vendor  and  vendee  in  the  course  of  correspondence 
satisfied  the  provisions  of  the  statute.  So  much  there- 
fore, gentlemen,  for  this  point,  that  if  the  memorandum 
in  writing  consists  of  two  or  more  papers  or  documents 
and  parol  evidence  is  needed  for  the  purpose  of  con- 
necting them  together,  there  is  no  memorandum  in 
writing.  If  the  circumstances  are  such  that  the  Court 
itself  can  see  that  the  documents  are  sufficiently  con- 
nected to  make  out  the  contract  declared  upon  in  the 
action,  the  provision  of  the  statute  as  to  a  memorandum 
in  writing  are  fulfilled. 

Now  I  must  tell  you  that  the  names  of  the  parties  to 
the  contract  must  appear  in  the  memorandum  or  agree- 
ment.    The  memorandum  need  not  contain  the  signa- 
tures of  both  parties  to  the  contract,  but  must  contain 
their  names,  and  if  the  name  of  the  vendor  is  not  there, 
although  the  name  and  signature  of  the  vendee  are,  the 
memorandum  will  be  insufficient.  It  will  be  sufficient  if, 
although  the  name  of  the  vendor  is  not  expressly  stated, 
it  may  be  fairly  inferred  from  the  expressions  used.    If  I 
may  say  so,  with  all  respect  to  the  Court  of  Exchequer, 
I  think  the  plaintiff  strangely   failed   in    a    case   of 
Vandenbergh  v.  Spooner,  reported  in  Law  Reports    1 
Exchequer,  page  316.     Poor  Mr.  Vandenbergh!     He 
had  signed  a  memorandum,  at  the  instance  of  the  defen- 
dant, which  did  not  set   forth  truly  the  terms  of  the 
contract.    The  jury  found  that  the  memorandum  did  not 
contain  the  contract  between  himself  and  the  defendant ; 
then  Mr.   Vandenbergh   put   forward  a  memorandum 
signed  by  the  defendant  containing  the  terms  of  the 
contract   as   the  jury  found   them.      The  Court   held 
he   bad    not   a    sufficient    memorandum,  because    the 
memorandum  did   not   contain    the    plaintiff's    name 
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as  vendor.  This  is  the  delightful  state  of  things 
under  the  Statute  of  Frauds.  What,  gentlemen,  are 
the  words  ?  "  D.  Spooner  agrees  to  buy  the  whole  of 
the  lots  of  marble  purchased  by  Vandenbergh  and  lying 
at  the  Lyme  Cobb."  I  am  afraid  you  do  not  know  what 
the  Lyme  Cobb  means  ;  this  is  not  an  age  for  history. 
Lyme  Cobb,  I  may  say  in  passing,  is  where  Monmouth 
landed  in  1685.  If  that  memorandum  does  not  satisfy 
the  statute,  with  all  respect  to  the  Court  of  Exchequer, 
what  does  ?  I  am  pleased  to  say  Mr.  Justice  Willes  did 
not  approve  of  the  decision.  You  must  look  at  every- 
thing very  carefully.  The  Court  of  Exchequer  relied  on 
a  case  like  this :  Suppose  the  memorandum  was  for  a 
horse  bred  by  A.B.,  would  that  prove  a  contract  with 
A.B.  ?  No.  But  when  the  memorandum  says  Spooner 
is  buying  the  slabs  of  marble  bought  by  Mr.  Vanden- 
bergh, it  makes  Mr.  Vandenbergh,  on  Spooner's  own 
statement,  the  owner  of  the  slabs,  and  by  proper  infer- 
ence, the  person,  who  is  selling  them  to  Spooner.  The 
presumption  of  law  is  that  if  a  man  is  once  the  owner  of 
goods  he  continues  to  be  owner  until  something  appears 
to  displace  that  presumption.  Therefore  I  infer  from 
Mr.  Vandenbergh  being  stated  to  be  the  owner  of 
the  lots  of  marble  that  Mr.  Vandenbergh  is  clearly 
disclosed  on  this  document  as  the  principal  and 
the  person  selling.  The  Court  of  Exchequer  held  that 
the  memorandum  did  not  satisfy  the  section  of  the 
Statute  of  Frauds,  and  now,  the  section  of  the  Sale  of 
Goods  Act,  and  the  plaintiff  was  non-suited.  Gentle- 
men, you  must  look  at  these  cases  and  study  them  for 
yourselves. 

The  next  thing  is  to  observe,  that  although  the  names 
of  the  parties  to  the  contract  must  appear,  it  is  not 
necessary  to  have  the  signature,  except  of  the  person 
that  is  being  charged  in  the  action.  You  will  see  that 
the  gentleman  who  codified  the  law,  and  produced  this 
Act  of  1893,  has  made  an  alteration  to  which  I  call 
attention,  and  it  brings  you  to  the  very  point  I  am  on. 
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I  told  you,  and  your  memory  ought  to  tell  you,  that 
the  words  of  the  17th  section  were:  "Except  some 
note  or  memorandum  of  the  bargain  be  made  and 
signed  by  the  parties  to  be  charged  "  ;  and  according 
to  my  view,  and  if  I  had  to  decide  the  case,  I  should 
come  to  the  conclusion  that  it  was  intended  that  the 
memorandum,  to  satisfy  this  statute,  should  be  a  docu- 
ment prepared  for  the  purpose  of  creating  and  making 
a  binding  agreement,  and  that  it  was  to  be  signed  by  both 
parties,  the  parties  to  be  charged  by  its  terms.  There  is 
scarcely  a  contract,  if  you  take  the  implied  conditions,  in 
which  both  parties  do  not  come  under  obligations,  and  I 
think  the  words  "  the  parties  to  be  charged  by  the  con- 
tract "  meant  the  persons  who  were  entering  into  the 
contract  or  engagement,  and  who  were  coming  under 
responsibility,  and  not  merely  the  party  who  by  chance 
might  be  sued.  Gentlemen,  the  Courts  in  their  wisdom 
have  decided  that  the  words  "  the  parties  to  be  charged  " 
do  not  mean  both  parties,  but  only  the  party  who  in 
the  course  of  events  may  become  a  defendant  in  a  suit 
at  law.  That  is  it,  and  therefore  under  these  decisions 
you  may  have  a  man  with  a  piece  of  paper  in  his 
possession  which  binds  A.B.  to  take,  it  may  be,  100 
tuns  of  oil,  whilst  he  himself  is  perfectly  free  to  disre- 
gard, if  he  chooses,  his  verbal  promise  to  deliver  the 
oil.  Suppose  a  parol  contract  to  sell  100  tuns  of  oil. 
The  vendor  says  to  the  vendee,  "  Just  put  our  agree- 
ment in  writing,  if  you  please."  The  vendee  writes 
thus:  "  I,  William  Willson,  have  purchased  100  tuns 
of  oil,  at  £30  a  tun,  from  James  Johnson,  deliverable," 
&c.  Now,  you  see  the  only  signature  to  that  piece  of 
paper  is  the  signature  of  the  vendee.  There  is  no  signa- 
ture of  the  vendor,  and  the  vendor  can,  if  he  pleases,  dis- 
regard the  parol  engagement  into  which  he  has  entered ; 
if  it  suits  his  purpose  he  can  sty:  "  I  tender  you  the 
100  tuns  of  oil  at  £30  a  tun,  and  ask  you,  the  vendee,  to 
fulfil  your  engagement.  So  that  now  you  have  a  trans- 
action by  which  one  man  is  loose  and  the  other  is  bound, 
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and  it  appears  to  me  strange  that  such  a  condition  of 
things  should  be  allowed  to  exist.  It  only,  I  think, 
often  provokes  injustice  rather  than  prevents  it  to  have 
a  state  of  the  law  in  which  one  man  is  bound  and  the 
other  not.  You  need,  however,  only  have  the  signa- 
ture of  the  party  to  be  charged,  and  that  was  finally 
decided,  in  the  case  of  Laytliorp  v.  Bryant,  2  Bingham's 
New  Cases,  page  735,  to  mean  the  party  who  is 
being  sued.  Do  not  confound  "  signature  of  the  party 
to  be  charged"  with  the  names  of  the  parties.  The 
document  that  is  signed  must  be  a  note  or  memo- 
randum within  the  statute,  but  it  will  be  good  if  it  is 
signed  by  the  party  to  be  charged.  Hence,  now  you  see 
in  this  4th  section  of  the  Sale  of  Goods  Act  the  words 
are  not  "the  parties  to  be  charged,"  but  "the  party  to 
be  charged,"  which  means  the  party  who  may  by  chance 
have  an  action  brought  against  him.  You  must  take 
it  that  this  is  the  law  of  England,  and  it  can  and  would 
be  applied  to-morrow  morning. 

Now,  the  next  thing  I  want  to  tell  you,  and  that  very 
quickly,  is  this :  that  you  may  have  yourself  to  conduct  an 
inquiry,  whether  the  note  or  memorandum  which  is  put 
forward  contains  the  true  contract  between  the  parties; 
by  which  I  mean  the  parol  engagement  into  which  they 
have  entered.  Now  you  know  very  often  after  persons 
have  madeaparol  engagement  the}T  get  into  correspond- 
ence ;  and  a  man  may  write  :  "  Thomas  Johnson — Dear 
sir,  when  are  you  going  to  send  me  the  50  quarters  of 
barley  that  I  bought  of  you  on  such-and-such  a  day  on 
such-and-such  terms  ? — Robert  Smithson."  Very  well. 
This  letter  may  be  put  forward  as  a  note  or  memorandum 
of  the  contract.  There  is  the  name  of  the  vendor,  and 
the  signature  of  the  party  to  be  charged,  the  vendee,  and 
the  document  contains  the  subject-matter  of  the  con- 
tract and  perhaps  the  conditions.  What  is  the  defence? 
This  was  not  the  contract.  This  paper  does  not  contain 
the  parol  contract;  it  is  not  a  note  or  memorandum 
of  the  contract.  The  contract  was  for  a  fixed  price, 
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30s.  per  quarter,  which  is  not  in  the  agreement  or  memo- 
randum. If  you  take  the  memorandum  as  the  contract, 
the  obligation  will  be  to  pay  for  the  barley  a  fair  and 
reasonable  price,  having  regard  to  all  the  circumstances 
of  the  case ;  because  where  no  price  is  fixed  there  is  still  a 
contract.as  I  have  told  you,  but  a  contract  to  pay  a  reason- 
able price  for  the  goods  having  regard  to  all  the  circum- 
stances of  the  case.  If  a  jury  or  a  judge  found  that  the 
reasonable  price  for  the  barley  was  30s.  a  quarter,  the 
memorandum  is  not  worth  anything  for  the  purpose  of 
sustaining  the  plaintiff's  case,  because  it  is  not  a  memo- 
randum of  the  agreement ;  it  does  not  contain  the  price. 
I  have  actually  known  a  vendor  so  unconscientious  as  to 
endeavour  to  charge  the  head  of  a  department  in  a  city 
house  with  the  price  of  goods  when  the  city  house  could 
not  pay,  by  saying :  Here  is  the  contract.  "  Mr.  Thomas 
Roberts — Dear  sir,  when  will  you  let  me  have  the  goods  I 
ordered?"  setting  forth  the  goods  and  the  price.  The 
Court  of  Exchequer  scouted  the  notion  that  such  a  letter 
could  be  a  memorandum,  when  there  never  had  been  a 
contract  with  the  defendant,  because  the  vendor  knew 
perfectly  well  that  he  was  the  head  of  the  department, 
acting  for  another,  in  giving  the  order.  So  lake  it  from 
me,  that  no  mere  note  or  memorandum  is  conclusive  of 
the  matter,  and  that  you  may  still  have  to  contend  with 
the  defendant,  who  alleges  that  the  memorandum  does 
not  contain  all  the  terms  of  the  contract,  or  that  the 
contract,  of  which  there  is  a  memorandum  under  his 
signature,  was  not  made  with  him.  This  view  of  the 
law  is  sustained  by  the  case  of  (always  keep  it  in  your 
mind)  Accbal  v.  Levy,  in  10  Bingham,  p.  376.  There  you 
will  find  that  bags  of  nuts  were  sold  at  a  fixed  price  by 
word  of  mouth.  Letter  from  the  defendant  referring 
to  the  purchase  omitting  the  price.  The  jury  found 
there  was  a  fixed  price  for  the  nuts,  and  that  was  the 
only  thing  the  defendant  could  be  called  upon  to  pay. 
Held,  that  the  letter  did  not  constitute  a  memorandum 
within  the  meaning  of  the  section,  and  as  the  contract 
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was  therefore  by  word  of  mouth,  no  action  could  be 
maintained  in  respect  of  it.  Read  carefully  the  case  of 
Acebal  v.  Levy. 

I  must  ask  you  to  consider  a  remarkable  decision  on 
the  4th  and  1 7th  sections  of  the  Statute  of  Frauds,  and 
now  binding  on  the  interpretation  of  the  4th  section  of 
the  Sale  of  Goods  Act :  viz.,  that  a  proposal  in  writing, 
which  is  the  commencement  of  a  negotiation,  verbally 
accepted,  will  constitute  a  memorandum  of  the  agree- 
ment ;  that  is,  that  a  letter  written  before  the  existence 
of  the  contract  is  a  memorandum  of  it.  The  provisions 
of  the  section  are  to  be  satisfied  by  a  proposal  in 
writing  made  before  ever  the  agreement  was  con- 
cluded. That  is  the  law,  and  you  must  remember  it. 
You  will  find  it  authoritatively  stated  in  the  case 
of  fteussv.  Picksley,  in  1  L.R.  Exchequer,  p.  342,  follow- 
ing a  case  of  Warner  v.  Willington,  3  Drew.  p.  523, 
decided  by  a  very  eminent  judge,  Vice-Chancellor 
Kindersley.  There  the  Court  of  Exchequer  Chamber 
decided  that  a  proposal  in  writing  accepted  verbally 
may  constitute  a  note  or  memorandum  of  the  contract 
within  the  17th  section  of  the  Statute  of  Frauds. 

Let  me  tell  you,  printing  of  the  name  will  be  quite 
sufficient  if  it  is  put  forward  as  a  signing  of  or  signa- 
ture to  the  agreement.  Suppose,  therefore,  you  buy 
some  things  in  a  shop  and  the  owner  or  his  agent  takes 
down  an  invoice,  puts  in  your  name,  puts  in  the  things 
that  are  bought,  price  and  conditions,  and  then  hands  it 
out  to  you,  Schneider  v.  Norris,  in  2  Maule  and  Selwyn, 
p.  286,  shows  that  such  document  will  be  a  perfectly 
good  memorandum  to  bind  the  vendor.  You  see  he 
hands  it  out  with  his  name  printed  on  it ;  the  docu- 
ment in  no  way  binds  the  vendee.  He  has  written 
nothing  on  the  paper ;  it  is  merely  an  invoice  he  has 
taken  and  carried  away  with  him.  You  will  also  find 
that  it  does  not  matter  if  there  are  only  initials  as  I 
told  you,  and  even  if  the  initials  are  in  pencil  ;  the 
initials  will  constitute  a  signing.  Forty  years  ago  some 
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doubt  existed  as  to  these  propositions,  and  a  gentleman 
who  went  to  the  Bench  left  a  doubtful  opinion  behind 
him  as  to  whether  initials  and  in  pencil  would  be  suffi- 
cient to  satisfy  the  Statute  of  Frauds.  The  Statute  of 
Frauds  has  rested  on  the  minds  and  hearts  of  lawyers- 
for  two  centuries,  and  it  is  only  when  they  get 
above  it,  that  they  can  see  it  in  a  clear  and  bright 
light. 

The  next  thing  to  tell  you  is  that  the  memorandum 
may  be  created  by  telegraphic  communication.  Eead 
Godwin  v.  Francis,  L.  R.  5  Common  Pleas,  p.  295, 
and  see  how  the  proposition  is  made  out.  You  have  seem 
already  from  what  I  have  said  that  it  is  not  necessary 
that  the  memorandum  should  be  subscribed.  The 
Statute  does  not  say  "  shall  be  subscribed  by  the 
party"  ;  therefore  if  the  signature  of  the  person  to  be 
charged  is  found  in  any  part  of  the  memorandum, 
beginning,  middle  or  end,  it  will  satisfy  the  statute 
if  it  was  placed  there  with  a  view  to  what  Lord  West- 
bury  called  "  governing  the  whole  of  the  instrument." 
That  is  seen  clearly  in  a  very  important  case  of  Johnson 
v.  Dodgson,  in  2  Meeson  and  Welsby,  p.  653.  There 
Mr.  Dodgson,  who  was  a  sharp  Yorkshire  tradesman, 
did  not  think  that  he  was  going  to  put  his  own  signa- 
ture to  a  memorandum  when  he  desired  to  get  the 
signature  of  a  gentleman  to  a  memorandum  of  a  con- 
tract by  which  he  had  sold  him  twenty-seven  pockets 
of  Playsted  hops  at  103s.,  and  four  pockets  of  Selme 
hops  at  95s.  I  always  think  Mr.  Dodgson  was  not 
justly  treated.  He  bought  the  hops  by  sample  as  he 
thought  very  cheap,  at  a  very  low  price.  I  am  afraid 
he  did  not  get  what  he  bought.  He  thought :  Well, 
this  is  such  a  good  parcel,  I  will  have  the  signature 
of  Mr.  Johnson's  traveller  to  a  memorandum  of  the 
contract,  and  so  he  writes  down  in  his  own  book,  in 
his  own  handwriting,  "  Sold  John  Dodgson  twenty- 
seven  pockets  Playsted  hops  at  103s.,  four  pockets  Selnie 
hops  at  95s.,  samples  and  invoice  to  be  sent  by  the 
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Rockingham  Coach,"  and  then  he  said  to  the  traveller 
"  Now  please  put  your  name  to  this."  The  traveller 
read  the  memorandum  and  put  "Johnson,  Johnson  & 
Co.  per  D.  Morse."  When  the  samples  arrived  Mr. 
Dodgson  was  of  opinion  that  they  were  not  equal 
to  the  samples  by  which  he  purchased,  and  he  re- 
fused to  receive  and  pay  for  the  goods.  He  defended 
the  action  on  the  ground  that  the  samples  he  saw 
at  Leeds  were  not  the  same  samples  as  those  that 
were  sent  by  the  Rockingham  Coach.  The  jury  found 
there  was  no  substitution  of  samples.  Poor  Mr.  Dodgson 
was  in  great  distress  at  this  finding,  and  his  counsel  told 
him  he  was  in  a  difficulty.  What  happened  next? 
You  will  hear.  "  But,"  they  said,  "  my  lord,  the 
goods  are  above  the  value  of  £10;  no  instrument  in 
writing."  "  Oh  yes,"  said  the  judge,  "  a  perfectly  good 
instrument  in  writing;  this  memorandum  was  drawn  for 
the  purpose  of  being  a  memorandum  of  the  contract ; 
perhaps  the  defendant  did  not  think  he  was  going  to 
be  bound,  but  he  wrote  his  own  name,  wrote  '  sold  John 
Dodgson,'  that  writing  of  his  is  a  signature  and  binds 
him."  The  Court  of  Exchequer  said,  "That  the  ruling 
of  the  learned  judge  was  correct."  It  is  painful  to 
think  of  the  feelings  of  Mr.  Dodgson  who  felt  he  had 
been  defrauded,  and  could  have  escaped  even  from  the 
snares  of  the  vendor,  but  for  his  eagerness  to  procure 
the  signature  of  the  traveller.  This  is  a  very  im- 
portant case  to  remember,  because  you  will  see  how 
it  bore  on  a  case  to  which  I  will  soon  call  your 
attention. 

It  does  not  matter  where  you  find  the  name,  if  it  is 
a  signature  and  intended  to  govern  or  authenticate  the 
transaction  which  the  man  is  drawing  up.  Now  there 
is  another  case  to  which  I  desire  to  call  your  attention. 
Never  trouble  yourself  with  remembering  all  the  cases 
you  read,  and  if  they  are  in  harmony  with  your  view  of 
the  law  at  the  time  you  read  them,  you  can  always 
dismiss  them,  because  when  they  come  up  for  discussion 
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you  can  distinguish  or  explain  them,  in  a  moment,  as  you 
did  when  you  read  them.  If,  however,  you  have  got  a 
case  which  differs  from  your  own  view,  keep  it  before 
you  by  powerful  memory  or  memorandum.  If  you  get 
one  or  two  cases,  it  will  be  quite  sufficient,  but  read  as 
many  as  you  can.  In  connection  with  what  I  have 
just  said,  read  Caton  v.  Oaton,  in  Law  Reports  2  House 
of  Lords,  p.  127.  That  case  is  very  interesting.  Two 
elderly  people  were  about  to  marry,  and  they  had  the 
misfortune  to  be  wealthy.  Therefore  they  entered  into  a 
long  negotiation  as  to  how  the  property  of  each  should  be 
settled  on  the  marriage.  Many  sheets  of  correspondence, 
a  parol  agreement,  and  at  length  a  draft  was  pre- 
pared by  Mr.  Caton  to  carry  out  the  agreement.  In 
this  draft,  the  name  of  Mr.  Caton  written  by  himself 
appeared  four  times.  A  draft  settlement  was  prepared, 
but  was  not  executed,  Mr.  Caton  promising  to  leave 
certain  money  by  will  to  the  intended  wife.  A.t  length, 
there  was  a  desire  to  enforce  the  agreement  for  settle- 
ment, because  Mr.  Catou  died,  and  did  not,  by  his  will, 
fulfil  the  promise  he  had  made.  The  House  of  Lords 
held  that  the  contract  was  one  which  was  required  to 
be  in  writing  by  the  4th  section  of  the  Statute  of 
Frauds,  because  it  was  an  agreement  made  in  con- 
sideration of  marriage.  They  also  held  there  was 
no  memorandum  of  the  agreement  because  there  was 
no  signature ;  that  T.  C.  was  put  to  parts  of  the 
agreement,  and  was  only  intended  to  authenticate  or 
govern  a  portion  of  the  agreement,  and  that  there 
was  no  signature  to  the  document  in  any  part  of 
it.  I  tell  you,  if  you  do  not  find  the  man's  signa- 
ture at  the  bottom  of  the  instrument,  where  you 
would  perhaps  look  for  it,  it  may  be  left  to  the 
jury  whether  he  refused  to  subscribe  the  document 
because  he  disapproved  it,  and  it  will  be  for  the 
jury  to  say  whether  he  had  really  ever  signed  the 
instrument  as  a  binding  transaction,  although  his 
name,  written  by  himself,  appears  in  the  body  of 
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the  instrument.  If  you  get  the  signature,  it  must 
be  so  placed  as  to  show  it  was  intended  to  relate 
to  or  govern  every  part  of  the  agreement.  That  is 
Oaton  v.  Caton. 

Now,  gentlemen,  the  next  thing  to  which  I  wish  to 
call  your  attention  is,  that  the  agreement  may  be  signed 
by  an  agent.  It  is  not  necessary  that  the  agent  to 
sign  the  agreement  should  be  authorised  in  writing. 
He  may  be  authorised  by  word  of  mouth  or  by  con- 
duct. You  will  see  a  clear  illustration  of  this  in  the 
case  of  Durrell  v.  Evans,  31  Law  Journal,  Exchequer, 
p.  337.  Durrell,  grower  of  hops  ;  Evans,  hop  buyer. 
Noakes,  a  factor  in  the  Borough,  makes  more  or  less  a 
contract  between  Durrell  and  Evans  for  thirty-three 
pockets  of  hops  at  sixteen  guineas  per  hundredweight. 
Noakes  was  not  a  broker.  If  a  broker  is  an  agent,  he 
forms  the  contract  by  making  both  a  bought  note  and  a 
sold  note.  You  will  find  this  stated  in  the  case  to 
which'  I  refer  you.  Noakes  was  not  a  broker,  but  the 
question  was  whether  there  was  evidence  of  Noakes 
having  authority  to  draw  up  a  memorandum  of  the 
bargain.  The  evidence  of  Noakes  was  thus  :  "I  said  to 
Evans,  '  Will  that  do  ;  shall  I  draw  up  the  agreement  ?  ' 
'  Yes,'  said  the  defendant.  '  I  drew  it  up  ;  showed  it  to 
him.'  '  Oh,'  he  said,  '  you  have  got  it  dated  October 
19  ;  then  I  shall  have  to  pay  on  Saturday  week.  I 
want  another  week.  Alter  it  to  the  20th,  then  I  shall 
not  have  to  pay  till  Saturday  fortnight.' '  The  memo- 
randum was  altered  by  Noakes  accordingly,  and  the 
document  was  taken  away  by  Evans.  Another  portion 
of  it  was  kept  by  Noakes.  Now  what  was  there  on  the 
paper  which  Evans  took  away  ?  "  Messrs.  Evans  bought 
of  J.  and  T.  Noakes — J.  T.  Durrell  underneath — 33 
pockets  of  prime  hops,"  and  the  conditions  of  the  agree- 
ment. The  Court  of  Exchequer  decided  that  the  memo- 
randum drawn  up  by  Noakes  did  not  satisfy  the  Statute 
of  Frauds.  In  this  case  you  can  see  how  eminent  judges 
may  be  misled  by  a  phrase.  They  have  much  work  to 
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do,  must  do  it  quickly,  and  sometimes  they  are  precipi- 
tate. The  Court  of  Exchequer  said:  "This  memo- 
randum will  not  satisfy  the  statute :  the  document 
which  Mr.  Evans  took  away  is  only  an  invoice,  and,  as 
for  the  alteration  at  Evans"  instance,  it  is  only  as  if  the 
vendee  asked  the  vendor  to  correct  his  own  invoice. 
Where  is  the  signature  of  Evans  ?  "  The  Court  decided 
the  memorandum  was  not  sufficient  to  satisfy  the 
statute.  Four  great  judges  concurred  in  this  decision  ; 
but  they  were  reversed  in  the  Exchequer  Chamber,  and 
in  what  way  you  will  see  at  once.  Mr.  Justice  Willes, 
being  there,  called  attention  to  the  case  of  Johnson  v. 
Dodgson,  in  which  you  will  remember  "  Sold  John 
Dodgson,"  written  by  himself,  was  decided  to  be  a 
perfectly  good  signature.  Then  said  the  learned 
judge :  "  If  the  memorandum  written  by  Noakes  had 
all  been  written  by  the  defendant,  the  memorandum 
would  have  been  sufficient.  You  cannot,  after  Johnson 
v.  Dodgson,  say  it  would  not ;  the  document  drawn  up 
by  Noakes  is  in  no  respect  an  invoice  ;  it  is  a  memo- 
randum. There  is  the  note,  'Sold  Messrs.  Evans.' 
Supposing  the  defendant  wrote  it,  then  Johnson  v. 
Dodgson  shows  thai,  it  is  good."  "  But,"  said  Mr. 
Justice  Willes,  "the  memorandum  will  be  good  if 
signed  by  an  agent  thereunto  lawfully  authorised." 
The  only  question  now  remaining  is,  whether  there 
is  any  evidence  of  Noakes  being  the  agent  of  the 
defendant  in  drawing  up  the  memorandum.  The 
learned  judge  said,  "  I  not  only  think  there  is  evidence 
of  Noakes  being  the  agent  to  draw  up  the  memo- 
randum, but  a  verdict  on  that  point  in  favour  of  the 
defendant  would  be  a  verdict  against  the  weight  of 
evidence."  In  these  views  all  the  judges  in  the  Ex- 
chequer Chamber  agreed,  and,  as  the  plaintiff  was 
nonsuited  at  the  trial  on  the  condition  that  if  there 
was  any  evidence  to  go  to  the  jury,  he  should  have 
a  verdict  entered  for  him,  the  judgment  of  the 
Court  of  Exchequer  was  reversed,  and  verdict  and 
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judgment  entered  for  the  plaintiff.  With  what  sim- 
plicity and  skill  the  Court  of  Exchequer  was  over- 
ruled. 

So  much  for  the  case  of  Durrell  v.  Evans,  and  so 
much  for  what  I  have  to  say  to  you  on  the  provisions 
of  the  17th  section  of  the  Statute  of  Frauds  and  the 
4th  section  of  the  Sale  of  Goods  Act,  1893.  It  has 
taken  me  some  time  to  explain  and  illustrate  these 
provisions,  but  they  are  not  to  be  mastered  without 
•considerable  study,  and  all  the  decisions  on  them  will 
not  be  retained  without  a  great  effort  of  memory. 

Now  I  want  to  read  you  these  few  words  :  "I  shall 
rejoice,"  said  Lord  Chief  Justice  Campbell,  a  man  of 
enormous  experience  at  the  Bar,  and  a  great  and 
learned  lawyer,  "  when  this  statute  goes.  It  does 
more  harm  than  good ;  it  promotes  fraud  rather 
than  prevents  it,  and  introduces  distinctions  which 
are  not  productive  of  justice."  In  every  sentence  of 
the  learned  judge,  if  I  may  be  permitted  to  say  so,  I 
acquiesce,  and  I  regret  that  any  man  or  set  of  men  in 
.attempting  to  prepare  a  code  of  commercial  law  for 
the  great  and  honourable  people  of  this  land  should 
have  re-enacted  principles  so  distasteful  to  justice, 
and  so  hurtful  to  the  whole  community  as  this  section. 
'Gentlemen,  you  never  reform  anything  in  England 
•unless  you  have  a  sort  of  volcanic  action. 

Now,  gentlemen,  I  think  you  must  give  me  a  few 
minutes  more  to-night,  because  I  want  to  clear  away 
some  unimportant  clauses  of  the  Sale  of  Goods  Act, 
.and  the  next  evening  will  be  my  last.  I  want  to 
call  your  attention  to  some  few  sections  of  the  Sale  of 
•Goods  Act,  because  I  am  following  more  or  less  the  pro- 
visions of  that  Act,  as  I  am  bound  to  do,  in  my  discus- 
sion of  the  Law  of  Contract  of  Sale.  I  call  your 
attention  to  section  6  of  the  Sale  of  Goods  Act.  In 
the  margin  you  read  "  Goods  which  have  perished."  It 
does  not  say  when.  That  section  says  that  where  goods 
.have  perished  at  the  time  of  the  contract  without 
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the  knowledge  of  the  vendor  and  the  vendee  there 
shall  be  no  contract.  You  may  read  this  proposition 
in  Domat  or  Pothier  without  any  trouble,  and  you 
will  find  that  some  of  our  judges  have  placed  the 
principle  of  this  section  under  the  head  of  contracts 
entered  into  in  mistake.  Supposing  I  say,  "I  will 
agree  to  buy  your  estate  and  as  the  price  thereof  grant 
you  an  annuity  on  the  life  of  A.B."  A.B.,  without  the 
knowledge  of  the  contracting  parties,  was  dead  at  the 
time  of  the  negotiations.  In  such  case  there  would  be 
no  binding  engagement.  In  the  case  of  goods  that  have 
already  perished  at  the  time  of  the  sale,  it  has  been  held 
that  there  was  no  valid  contract.  This  was  decided  by 
the  Court  of  Exchequer  in  Couturier  v.  Hastie,  9  Ex- 
chequer, page  102,  and  in  5  House  of  Lords  Cases,  page 
673.  In  this  case  one  man  agreed  to  buy  and  another  to 
sell  a  cargo  of  corn  which  the  vendor  believed  at  the  time 
of  the  sale  to  be  on  board  a  certain  vessel.  Twenty  days 
before  the  contract  was  entered  into  the  vessel  had  been 
wrecked,  the  cargo  had  been  damaged  and  sold  by  the 
master  of  the  vessel.  The  Court  held  in  that  case  there 
was  no  contract :  the  property  had  perished  at  the  time 
of  the  contract  being  entered  into. 

Now  the  7th  section  requires  a  little  more  illustration, 
and  I  want  to  give  you  just  a  few  observations  upon  it. 
Where  there  is  an  agreement  to  sell  specific  goods, 
and  subsequently  to  the  contract,  the  goods  without  any 
fault  on  the  part  of  the  seller  or  buyer,  perish  before 
the  risk  passes  to  the  buyer,  the  agreement  is  thereby 
avoided.  That  section,  gentlemen,  seems  to  me  to  rest 
upon  this  principle,  that  where  there  is  a  contract 
for  specific  goods,  or  goods  that  are  to  arise  from  a 
particular  source,  and  the  property  in  the  goods  has 
not  passed  to  the  vendee,  then  the  promise  to  deliver  is 
discharged,  if  the  promise  cannot  be  fulfilled  by  causes 
over  which  the  vendor  has  no  control.  Now  I  do  not 
like,  as  I  told  you,  to  multiply  conditions  and  implied 
promises  in  the  contract  of  sale.  I  do  not  want  to  bring 
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into  the  contract  a  promise  to  deliver  the  goods  to  the 
vendee  if  they  are  in  existence,  or  if  the  things  come 
forward,  but  simply  to  say  that  if  the  specific  goods 
cannot  be  delivered  by  reason  of  causes  over  which  the 
vendor  has  no  control,  then  he  is  excused.  You  can 
apply  this  rule  not  only  to  contracts  of  sale,  but  to 
other  contracts — contract  of  bailment,  as  in  the  case 
of  goods  lent  or  let  on  hire.  If  the  goods  lent  or  let 
on  hire  perish,  whilst  in  the  possession  of  the  borrower 
or  hirer  without  any  fault  on  the  part  of  the  borrower  or 
hirer,  he  is  discharged  from  the  obligation  to  return  the 
thing  borrowed  or  hired.  If  a  person  agrees  to  let 
something  on  hire,  and  before  the  time  of  putting  the 
hirer  in  possession  or  enjoyment  of  the  thing  to  be  let, 
the  thing  to  be  let  on  hire  is  destroyed,  the  person 
letting  on  hire  is  discharged  from  his  obligation. 
Clause  7  is  only  one  instance  of  the  application  of  a 
general  principle.  The  principle  and  an  important 
application  of  it  can  be  best  seen  in  the  case  of  Taylor 
v.  Caldwell,  in  3  Best  and  Smith,  p.  826,  a  great 
decision  of  Lord  Blackburn.  In  that  case  some  gentle- 
men desired  to  have  the  advantage  of  holding  certain 
concerts  in  the  Surrey  Music  Hall  in  the  year  1861,  if 
the  defendants  who  were  in  possession  of  the  music 
hall  would  allow  the  concerts  to  take  place.  The  defen- 
dants agreed  that  the  plaintiffs  should  have  the  use 
of  the  hall  on  certain  nights.  Certain  artistes  were 
engaged.  The  plaintiffs  were  to  have  the  benefit  of  the 
tickets  sold,  but  the  plaintiffs  were  to  give  the  defen- 
dants £100  for  each  of  the  nights  on  which  the  concert 
should  be  held.  Before  the  day  came  for  the  first 
concert,  the  Surrey  Music  Hall  was  burnt  to  the 
ground.  The  defendants  had  it  no  longer  in  their 
power  to  allow  the  plaintiffs  to  have  the  use  of  the 
hall  for  the  concerts.  An  action  was  brought  against 
the  defendants  for  not  allowing  the  plaintiffs  to 
have  the  use  of  the  Surrey  Music  Hall  on  the  days 
mentioned.  The  Court  held  that  this  was  a  contract 
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for  the  supply  of  a  specific  thing — not  the  supply  of  a 
room,  but  the  particular  room  known  as  the  Surrey 
Music  Hall.  The  Court  held  that  where  the  con- 
tract is  for  the  hire  of  a  specific  place,  although  in 
terms  it  may  be  absolute,  the  person  who  promises  is 
freed  from  the  performance  if  he  cannot  fulfil  the 
engagement  by  causes  over  which  he  has  no  control. 
Do  not  be  deceived  by  cases,  which  say,  that  if  a  man 
promises  to  load  a  cargo  on  board  a  vessel  he  must  load 
a  cargo  whether  he  is  able  to  procure  the  cargo  or  not. 
He  has  promised  he  will  load  a  cargo.  There  is  no  act 
of  God  which  has  prevented  his  performance  of  his 
promise.  He  is  not  able  to  fulfil  his  engagement 
•simply  because  he  could  not  procure  the  cargo  as  he 
•expected.  Take  another  case.  A.  has  agreed  to  supply 
B.  with  200  tons  of  potatoes  of  a  particular  kind ;  he 
can  supply  them  by  procuring  them  where  he  pleases ; 
it  does  not  matter  to  B.  where  A.  gets  the  potatoes  if 
they  are  such  as  B.  is  entitled  or  bound  to  receive. 
Let  us  look  at  another  case  showing  that  the  vendor  is 
relieved  by  the  destruction  of  the  things  which  he  is  to 
deliver.  There  is  no  difficulty  about  the  law.  There 
is  difficulty  in  its  application.  In  dealing  with  such 
cases  as  are  now  under  our  consideration  proceed 
slowly,  take  one  step  at  a  time.  First  get  the  terms 
of  the  contract  and  study  them  well.  Shut  off  from 
your  mind  everything  else.  Do  not  think  of  the  per- 
formance of  the  contract  or  any  of  the  conditions 
which  either  party  may  have  to  fulfil  until  you  have 
got  the  contract.  Get  all  the  terms,  and  when  once 
you  have  studied  the  contract  and  put  the  right  con- 
struction on  it  you  will  not  be  far  out  in  dealing  with 
the  obligation  of  the  parties.  Too  often  people  rush 
on  and  read  quickly  and  do  not  notice  every  particular 
word.  Look  then  and  study  the  contract.  What  does 
your  contract  say  ?  If  it  says  that  the  vendee  is  to 
have  a  cargo  it  does  not  take  you  long  to  see  that  he  is 
not  called  upon  to  take  two-thirds  of  a  cargo,  unless 
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there  is  an  express  provision,  that  he  is  under  certain  cir- 
cumstances to  take  less.  Again,  what  is  the  contract  ? 
A  November  shipment  of  rice.  Very  well.  If  that 
is  the  true  construction,  there  is  no  difficulty  in  seeing 
whether  it  has  been  performed.  What  was  forwarded  ? 
Why,  a  December  shipment.  This  shipment  the  vendee 
will  not  be  obliged  to  take  unless  the  vendee  waives 
the  objection  or  something  else  arises  to  entitle  the 
vendor  to  enforce  the  obligation  to  take  the  goods. 
Get  the  contract,  and  when  you  have  it  there  will  be 
very  little  difficulty  in  seeing,  in  my  opinion,  what 
the  obligations  of  the  parties  are.  An  illustration 
of  this  rule  is  seen  in  the  short  but  pregnant  judg- 
ment of  Lord  Justice  James,  in  the  case  to  which 
I  am  about  to  call  your  attention.  The  case  is  Howell 
v.  Coupland,  reported  in  the  Law  Reports  9  Q.B. 
p.  462,  and  in  the  Court  of  Appeal,  1  Q.B.  Div.,  pp. 
258.  Mr.  Coupland  was  a  grower  of  potatoes  on 
his  own  land.  He  agreed  with  Mr.  Howell  to  sell 
him  200  tons  of  regent  potatoes,  on  a  riddle  of  If. 
Look,  however,  at  these  words  in  the  agreement. 
"Grown  on  land  belonging  to  Coupland  in  Whaplode." 
On  these  few  words  the  question  in  the  cause  turned. 
"Grown  on  land  at  Whaplode"  was  not,  as  was  contended 
by  Mr.  Howell,  a  contract  to  supply  200  tons  of  regent 
potatoes,  with  a  promise  that  they  should  come  in  the 
first  instance  from  his  land.  The  Court  held  the  con- 
tract to  be  a  contract  for  a  portion  of  the  crops  that 
would  come  into  existence  on  the  defendant's  land. 
'There  will  be  specific  goods  on  a  day  to  come,  and  it  is 
a,  portion  of  those  specific  goods  that  the  defendant  has 
agreed  to  supply.  The  plaintiff  could  not  be  made  to 
take  regents  generally.  Has  not  he  asked  for  regents 
grown  from  the  land  of  the  defendant?  It  is  very 
important  to  get  a  promise  from  a  man  to  sell 
you  his  own  potatoes  because  of  the  quality  of  the 
land,  and  the  fine  quality  of  the  potatoes  he  produces. 
The  Court  held  in  the  case  of  Howell  v.  Coupland  that 
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the  contract  was  not  a  contract  for  any  200  tons  of 
regent  potatoes,  but  for  200  tons  of  regent  potatoes  to 
come  from  the  defendant's  land.  The  season  was  bad  ; 
only  80  tons  could  be  got  off  the  defendant's  land. 
He  had  more  than  enough  land  under  cultivation  to 
give  perhaps  double  the  200  tons  ;  but  disease  destroyed 
the  crop,  and  he  had  only  80  tons  to  deliver.  The 
Court  held  he  was  excused  from  delivering  more  because 
he  was  prevented,  in  a  contract  for  a  specific  thing,  or 
that  which  would  become  specific,  from  fulfilling  the 
engagement  into  which  he  had  entered  by  circumstances 
over  which  he  had  no  control.  Said  Lord  Justice  James  : 
"  What  is  the  contract  ?  Is  it  a  contract  for  a  certain 
quantity  of  potatoes  of  a  particular  sort,  with  a  warranty 
that  they  shall  be  supplied  ;  or  is  it  a  contract  to  deliver 
200  tons  of  potatoes  out  of  a  specific  crop  ?  I  am  of 
opinion  it  is  the  latter  :  if  so  the  defendant  is  excused 
by  reason  of  his  being  prevented  by  causes  for  which 
he  is  not  answerable."  Those  are  the  cases  with 
respect  to  the  perishing  or  failure  of  the  goods  sub- 
sequent to  the  contract,  and  before  the  property  has 
passed  to  the  vendee.  Where  the  property  has  passed, 
other  considerations  arise.  As  I  have  told  you,  when 
the  property  has  passed,  the  risk  is  the  risk  of  the 
owner,  and  the  plaintiff  is  entitled  to  his  money  if  the 
thing  he  sold  has  perished  without  any  fault  on  his 
part. 

Let  me  call  your  attention  to  two  or  three  more  sec- 
tions of  the  Sale  of  Goods  Act  that  are  worthy  of  your 
attention.  The  provisions  to  which  I  desire  to  call 
your  attention  relate  to  the  determination  of  the  price 
by  arbitration.  It  is  enacted  by  the  9th  section  of  the 
Sale  of  Goods  Act  that  if  the  price  is  to  be  fixed  by 
the  valuation  of  a  third  party,  and  such  third  party 
cannot,  or  does  not,  make  such  valuation,  the  agreement 
is  avoided.  The  section,  however,  goes  on  to  say — 
what  I  think  any  one  of  you  would  readily  state — 
that  if  in  the  meantime  the  vendee,  or  the  proposed 


WHEN  TIME  IS  OF  THE  ESSENCE  OF  THE  CONTRACT      125 

vendee,  has  taken  any  of  the  goods  and  appropriated 
them,  he  must  pay  for  them  a  reasonable  price.  Then 
it  proceeds  further  to  enact  that  if  such  third  party 
has  been  prevented  from  making  the  valuation  by  the 
conduct  either  of  the  vendor  or  of  the  vendee,  the  party 
not  in  fault  may  maintain  an  action  for  damages 
against  the  party  in  fault. 

Another  important  question  in  connection  with  the 
sale  of  goods  is  whether  the  time  stipulated  for  is  of 
the  essence  of  the  contract.  Now,  you  may  take  it 
that  the  time  for  payment  as  a  rule  is  not  of  the  essence 
of  the  contract.  It  is  provided  in  the  10th  section  of 
the  Sale  of  Goods  Act  that  unless  a  different  intention 
appears,  stipulations  as  to  time  of  payment  are  not 
to  be  deemed  of  the  essence  of  a  contract  of  sale. 
The  authority  for  this  proposition  is  an  old  case, 
Martindale  v.  Smith,  I  Q.B.  p.  389.  In  that  case 
the  plaintiff  had  purchased  six  stacks  of  oats  of  the 
defendant.  He  was  to  pay  for  them  at  a  particular 
time,  the  subject-matter  of  the  sale  being  specific  goods, 
and  the  contract  attaching  upon  them.  The  property 
had  passed  to  the  vendee,  and  the  plaintiff  was  entitled 
to  maintain  an  action  founded  on  his  right  of  posses- 
sion unless  there  was  something  which  separated  the 
right  to  possession  from  the  ownership.  The  vendor  had 
a  lien  on  the  goods  for  the  unpaid  purchase-money.  The 
purchase-money  was  not  paid  at  the  clay  named  in  the 
contract — nay,  the  vendee  was  even  two  or  three  months 
in  arrear  in  the  matter  of  payment.  The  vendor  had 
kept  the  goods ;  he  had  not  sold  them ;  they  were  still 
in  the  possession  of  the  vendor,  the  property  being  in 
the  vendee.  The  plaintiff  (the  vendee)  comes  in  August 
and  tenders  the  whole  of  the  purchase-money  to  the 
vendor,  who  refuses  to  take  the  money  or  give  up  the 
goods.  The  Court  held  that  by  the  tender  of  the 
money  the  lien  had  become  extinct,  and  the  property 
in  the  goods  being  in  the  plaintiff  he  was  entitled  to 
their  possession,  and  was  able  to  maintain  an  action 
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of  trover  against  the  vendor.  You  see,  it  was  held  in 
this  case,  that  time  was  not  of  the  essence  of  the  con- 
tract. But  with  respect  to  almost  all  other  stipulations 
in  the  contract,  whether  time  is  of  the  essence  of  the 
contract  will  depend  on  the  terms  of  the  contract. 
Thus,  time  for  the  delivery  of  the  goods  will  be,  in 
the  absence  of  anything  to  the  contrary,  deemed  of 
the  essence  of  the  contract.  This  you  will  find  laid 
down  in  the  important  case  of  Renter  v.  Sala,  L.R. 
4  Common  Pleas  Division,  page  239.  Lord  Justice 
Cotton  distinctly  lays  it  down  that  the  rules  in  equity 
relating  to  the  sale  of  land,  where  time  is  seldom 
regarded  of  the  essence  of  the  contract,  are  not  appli- 
cable to  commercial  transactions. 

Then  you  must  not  forget  that  there  may  be  a  refusal 
to  pay  which  constitutes  such  a  breach  of  the  contract 
as  entitles  the  vendor  to  say,  "  I  shall  deliver  no  more 
goods  under  the  contract."  This  question  arises  where 
goods  are  to  be  delivered  by  instalments.  A  refusal  to 
pay  for  one  instalment  does  not,  as  a  rule,  relieve  the 
vendor  from  the  delivering  the  subsequent  instalments. 
The  refusal  may  be  in  such  form,  however,  as  to  relieve 
the  vendor  from  making  subsequent  deliveries.  You  will 
find  an  illustration  of  this,  in  the  case  of  Withers  v. 
Reynolds,  2  Barnewall  and  Alderson,  page  882.  There  the 
defendant  had  agreed  to  supply  from  October  in  one  year 
to  June  in  the  next,  three  loads  of  wheat  straw  every 
fortnight  on  the  terms  that  the  plaintiff  should  pay  33s. 
per  load  for  each  load  of  straw  delivered.  At  the  end 
of  January  the  plaintiff  owed  for  several  loads  of  straw, 
and  he  thereupon  paid  for  all  the  straw  delivered  except 
the  last  load  and  said  he  should  always  keep  one  load 
in  hand.  The  defendant  said  he  would  send  no  more 
straw  unless  it  was  paid  for  on  delivery :  and  no  more 
was  sent.  When  the  vendor  declined  to  deliver  any 
more  straw  upon  the  conditions  mentioned  by  the 
vendee,  the  vendee  brought  an  action  for  non-delivery ; 
the  Court  held  that  the  question  between  the  parties 
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was  not  a  question  of  time  being  of  the  essence  of  the 
contract,  but  was  a  case  in  which  the  refusal  to  abide 
by  the  terms  of  the  contract,  was  a  repudiation  of 
the  engagement  into  which  the  vendee  had  entered — 
a  complete  repudiation  of  the  contract,  and  that  the 
vendor  was  thereby  relieved  from  the  obligation  to- 
supply  more  straw.  Then  read  with  Withers  v.  Rey- 
nolds the  case  in  the  House  of  Lords  of  Mersey  Steel 
and  Iron  Co.  v.  Naylor,  reported  in  9  Appeal  Cases, 
page  434,  in  which  you  will  find  the  discussion  of 
the  rule  that  what  a  man  has  failed  to  do  on  one  side 
must  go  to  the  very  root  and  essence  of  the  contract 
to  make  it  a  ground  for  rescinding  the  contract.  In 
that  case  there  was  to  be  delivery  of  goods  by  a 
series  of  deliveries,  payment  to  be  made  within  three 
days  after  receipt  of  shipping  documents.  On  the  first 
delivery  the  defendant,  the  vendee,  made  default  in  pay- 
ment. As  a  petition  was  presented  to  wind  up  the  com- 
pany, he  thought  he  ought  not  to  pay  and  would  not 
pay  until  after  the  petition  had  been  heard.  The 
defendant  was  quite  willing  to  take  the  subsequent 
deliveries — the  company  said  they  should  treat  the 
refusal  to  pay  as  releasing  the  company  from  all  obliga- 
tion to  make  subsequent  deliveries.  The  Court  held 
that  the  mere  failure  of  the  defendant  to  make  payment 
for  the  goods  in  conformity  with  the  contract  did  not 
release  the  company  from  the  obligation  to  make  further 
deliveries.  These  two  or  three  cases  will  put  you  in 
possession  of  the  law  relating  to  the  question  of  time 
being  of  the  essence  of  the  contract,  in  respect  of  pay- 
ment. 

The  next  point  to  which  I  must  call  your  attention 
is  whether  on  a  contract  of  sale  of  goods  there  is  an 
implied  promise  on  the  part  of  the  vendor  that  he  has 
a  good  title  to  the  goods  sold.  Whether  such  an  implied 
promise  exists  has  been  until  the  Sale  of  Goods  Act  the 
subject  of  discussion  for  many  years.  The  12th  section 
of  the  Sale  of  Goods  Act  has  made  some  explicit  pro- 
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visions  under  this  head.  It  has  declared  that  in  every 
contract  for  the  sale  of  goods  there  is  an  implied  con- 
dition— I  should  like  to  say  there  is  an  implied  promise 
— that  the  vendor  has  a  right  to  sell  the  goods.  The 
contract  is  also  to  imply  a  warranty  that  the  buyer 
shall  have  and  enjoy  quiet  possession  of  the  goods. 

Now,  gentlemen,  you  will  have  to  read  two  or  three 
cases  on  this  point  in  order  to  appreciate  the  law  as 
stated  in  the  12th  section,  because  the  section  goes  on 
to  say,  unless  the  circumstances  are  such  as  to  rebut 
i  this  presumption  and  make  you  come  to  the  conclusion 
that  there  was  no  implied  warranty  of  title.  I  hope  the 
additional  words  will  lead  to  a  number  of  disputed  cases 
to  give  you  employment  in  the  years  to  come.  It  used  to 
be  said,  and  it  was  thought,  when  I  came  to  the  study  of 
the  law  in  the  year  1858,  that  on  the  sale  of  a  specific  or 
ascertained  chattel  there  was  no  implied  warranty  of  title, 
and  that  the  rule  caveat  emptor  applied .  As  an  authority 
for  that  proposition  lawyers  cited  the  case  of  Morley  v. 
Attenborough,  which  is  reported  in  3  Exchequer  Reports, 
p.  500.  It  has  always  been  decided  and  is  still  law, 
that  under  an  executory  contract  of  sale  where  the 
vendor  is  to  procure  the  goods,  either  manufacture 
them  or  buy  them,  there  is  always  an  implied  con- 
dition or  warranty  of  title.  This  has,  I  think,  always 
been  the  case.  The  next  exception  to  the  rule  that 
•011  the  sale  of  a  personal  chattel,  there  is  no  implied 
warranty  of  title  was  this,  that  if  a  man  made  any 
affirmation  as  to  the  goods  being  his,  or  so  conducted 
himself  as  to  make  the  vendee  believe  that  he  did 
warrant  the  title,  then  there  was  evidence  from  which 
the  jury  might  find  a  warranty  of  title.  Thus,  if  the 
vendor  said,  "  Will  you  buy  this  nice  jacket  ?  It  is  one 
I  purchased  the  other  day.  It  is  one  of  the  best  I 
have."  These  words  would  be  evidence  from  which  a 
jury  might  infer  the  affirmation  that  the  thing  belonged  to 
the  vendor,  and  that  there  was  a  warranty  of  title.  Lord 
Campbell  said  in  his  day  that  the  judges  had  eaten  the 
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life  out  of  the  rule  by  the  number  of  the  exceptions  they 
had  allowed.  A  large  portion  of  the  rule  also  was  taken 
away  when,  in  Eichholtz  v.  Bannister,  in  17  Common 
Bench  (N.  S.),  p.  708,  the  Court  decided  that  a  sale  of 
goods  by  a  shopkeeper  involved  a  warranty  of  title. 
That  was  the  next  large  slice  out  of  the  doctrine  of  "no 
implied  warranty."  Morley  v.  Attenborough  itself  may  be 
still  good  law.  Attenborough,  the  pawnbroker,  simply 
sold  a  number  of  unredeemed  pledges.  He  was  not 
selling  what  was  his  own.  He  had  nothing  but  the  in- 
terest arising  from  the  pledging  of  the  goods.  Where  they 
came  from,  what  places  they  had  been  in  before  they 
had  been  pawned,  how  many  times  they  had  been 
pawned,  no  one  could  tell.  The  Court  held  that  there 
was  no  implied  promise  that  Attenborough  had  any  title 
to  the  goods,  and  that  the  only  statement  for  which  he 
could  be  made  liable  was  that  the  goods  had  been 
pledged  to  him  and  the  time  allowed  for  redemp- 
tion had  passed.  Unfortunately,  stolen  goods  are 
pledged,  and  Mr.  Morley  acquired  no  title  to  an, 
article  he  bought.  The  Court  held  he  could  not  bring  an 
action  for  breach  of  contract,  because  he  had  obtained 
what  he  had  bargained  for,  namely,  such  rights  as  Mr. 
Attenborough  possessed.  Let  me  stop  here ;  even 
those  two  or  three  carefully  studied,  and  the  statements 
I  have  made,  will  lead  you,  I  trust,  to  a  true  appre- 
hension of  the  law  as  it  now  stands— namely,  that  on 
the  sale  of  a  personal  chattel  there  is  an  implied 
warranty  of  title,  unless  the  circumstances  are  such  as 
to  lead  to  a  contrary  conclusion.  May  you  ever  be 
wise  in  determining  when  such  circumstances  exist ! 
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GENTLEMEN, — I  think  it  will  be  scarcely  possible  for 
you  to  understand  the  clauses  in  the  Sale  of  Goods 
Act,  1893,  relating  to  conditions,  unless  I  call  your 
attention  to  some  related  subjects.  Unless  these  are 
discussed  in  conjunction  with  conditions,  I  think  the 
provisions  of  the  Act  of  Parliament  will  not  be  fairly 
or  properly  understood.  With  the  study  of  condi- 
tions, I  combine  the  study  of  three  other  things.  The 
four  things  to  which  I  wish,  therefore,  to  call  your 
attention,  are  representation,  warranty,  condition, 
fraud  ;  and  those  four  things  are  so  closely  connected 
that  I  think  they  should  not  and  ought  not  to  be 
studied  apart.  Now  during  negotiations  for  a  contract 
of  sale,  either  prior  to  the  negotiations  or  during  the 
negotiations,  some  statements  of  fact  relating  to  or 
affecting  the  subject-matter  of  the  sale  are  frequently 
made,  and  chiefly,  by  the  vendor.  An  important  ques- 
tion, when  such  statements  are  made,  arises  whether 
these  statements  form  part  of  the  contract,  or  not ; 
whether  the  party  making  them  has  promised  they  are 
true ;  or  whether  they  are  in  fact  only  representations, 
and  not  forming  any  part  of  the  contract  into  which 
the  parties  have  entered.  It  does  not  matter  whether 
the  statement  of  fact  be  made  orally  by  word  of  mouth, 
or  whether  it  be  contained  in  an  instrument  in  writing 
which  constitutes  the  contract  between  the  parties ;  if 
the  statement  is  only  a  representation,  it  does  not  form 
any  integral  part  of  the  contract.  Whether  the  state- 


MISREPRESENTATION,  WARRANTY,  CONDITION          131 

ment  is  a  representation,  if  the  contract  is  made  by 
word  of  mouth,  it  will  be  for  the  jury  to  find ;  whether 
the  representation  amounts  to  a  warranty  or  condi- 
tion it  will  also  be  their  duty  to  determine ;  but  it 
will  be  for  the  judge,  of  course,  to  say  whether  or 
not  the  facts  are  such  as  justify  the  jury  in  finding  the 
statement  was  a  warranty  or  a  condition.  If  the  con- 
tract has  been  reduced  into  writing  it  will  be  for  the 
Court  to  say  whether  the  statement  contained  therein  is  a 
representation  or  a  warranty.  In  order  that  a  warranty 
may  exist,  it  is  not  necessary,  that  the  word  "  warranty" 
should  be  used — it  is  sufficient  if  the  representation 
forms  part  of  the  contract ;  such  representation  may  not 
•only  be  a  warranty  ;  it  may  be  a  condition  also.  Now, 
gentlemen,  it  is  unfortunate  that  the  words  "  warranty" 
and  "condition"  are  sometimes  used  interchangeably, 
and  you  will  find  in  a  decision  of  Mr.  Baron  Parke,  in 
Ollive  v.  Booker,  in  1  Exchequer  Reports,  page  423, 
the  following  words :  "It  appears  to  me  that  it  is  a 
warranty,  and  not  a  representation,  that  the  vessel  had 
sailed  three  weeks.  It  is  therefore  a  condition  precedent." 
You  must  bear  in  mind  that  "  warranty  "  is  an  assurance 
or  a  promise  that  something  exists,  generally,  in  a  matter 
•collateral  to  the  principal  object  of  the  contract ;  but  it 
is  a  promise  that  something  exists,  not  necessarily  that 
anything  will  be  done  by  the  vendor.  Then  a  con- 
dition is  some  fact  or  event  upon  which  may  depend  the 
very  existence  of  the  contract  of  sale.  Sometimes  the 
•condition  is  merely  a  provision  that  in  a  certain  event 
the  contract  shall  be  void  or  only  valid,  upon  the 
happening  of  a  certain  event.  Sometimes  neither  the 
condition  itself  nor  the  contract  contains  any  promise 
that  the  event  shall  happen  or  that  something  exists. 
The  non-fulfilment  of  the  condition  in  such  a  case  will 
annul  the  contract,  without  imposing  any  obligation  on 
the  party  on  whose  behalf  the  condition  was  imposed. 
Sometimes  the  condition  itself  may  contain  an  agreement 
or  promise  that  the  event  exists  or  shall  happen.  In  this 
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latter  case,  if  the  event  does  not  happen,  the  contract  may 
sometimes  be  annulled ;  sometimes  the  contract  may  be 
regarded  as  subsisting,  and  an  action  of  damages  brought 
for  the  breach  of  the  agreement  contained  in  the  con- 
dition. You  now  have  these  three  words,  "represen- 
tation," "warranty"  which  sometimes  is  declared  to 
be  a  condition,  and  "condition,"  with  its  twofold  mean- 
ing, one  imposing  and  one  not  imposing  an  obligation. 
Now,  gentlemen,  the  case  which  I  have  always  kept  in 
my  mind,  and  have  used  on  three  or  four  occasions,  as 
showing  the  distinction  between  representation  and 
warranty,  is  the  case  of  Hopkins  v.  Tanquera/y,  to  be 
found  in  15  Common  Bench  Eeports,  at  page  130.  In 
that  case  a  horse  was  to  be  sold  by  auction  ;  a  day  or 
two  prior  to  the  sale,  a  person  named  Hopkins,  thinking 
he  would  like  to  buy  the  horse  at  the  auction,  went 
to  the  stables  of  the  defendant,  and  there  proceeded 
to  make  an  examination  of  the  horse.  Whilst 
he  was  making  it,  the  owner,  the  defendant,  Mr. 
Tanqueray,  came  into  the  stables  and  said,  "Oh,  you 
need  not  trouble  yourself  to  examine  the  horse's 
legs  ;  you  may  rely  on  me  that  the  horse  is  sound 
in  every  respect ;  you  have  nothing  to  look  for."  Mr. 
Hopkins  relying  upon  the  statement  of  Mr.  Tan- 
queray, desisted  from  further  examination,  and  the  next 
day  bought  the  horse  at  auction  for  a  certain  sum  of 
money.  The  horse  turned  out  to  be  unsound.  In  the 
contract  at  the  auction,  nothing  was  said  as  to  the  horse 
being  sound  and  there  was  at  the  auction  no  warranty  of 
its  soundness.  Mr.  Hopkins  brought  an  action  to  recover 
damages,  and  an  effort  was  made  on  the  part  of  Mr. 
Hopkins  to  procure  him  compensation,  by  first  of  all 
relying  upon  the  representation  as  having  been  made 
fraudulently.  The  jury  found  the  representation  of 
soundness  was  made,  that  the  horse  was  unsound, 
but  negatived  the  suggestion  that  the  representation 
was  made  fraudulently.  In  the  claim  founded  on  the 
representation  the  plaintiff  was  unsuccessful.  The 
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counsel  next  endeavoured  to  establish  on  Mr.  Hopkins' 
behalf  that  there  was  a  warranty  that  the  horse  was 

•/ 

sound  ;  but  the  Court  held  that  what  had  passed  in  the 
stable  was  only  a  representation  ;  that  what  passed  on 
the  previous  day  was  not  even  during  a  negotiation 
for  sale  or  concurrent  with  it.  It  is  not  necessary,  of 
course,  that  the  statement,  in  order  to  be  a  warranty, 
should  be  uttered  immediately  before  the  contract  is 
concluded  ;  it  may  be  a  warranty  if  it  takes  place 
whilst  the  negotiations  are  pending  or  being  con- 
ducted. The  Court  held  in  this  case  that  the 
representation  did  not  form  part  of  the  contract, 
and  there  was  no  evidence  proper  to  be  left  to  the 
jury  in  support  of  the  allegation  of  warranty. 
On  the  second  ground  the  plaintiff  failed.  He  failed 
altogether,  although  he  had  in  buying  relied  upon 
a  statement  which  was  untrue,  and  which  caused  him 
a  considerable  loss.  Keep,  therefore,  in  your  mind  the 
distinction  between  representation  and  warranty.  If 
the  statement  is  representation,  not  warranty,  you  can 
only  secure  compensation  by  establishing  that  the 
representation  was  made  fraudulently.  There  has  now 
been  introduced  to  all  the  Courts,  the  equitable  doctrine, 
by  which  a  claim  to  the  performance  of  a  contract,  where 
the  contract  has  been  induced  by  the  statement  of 
material  facts  which  turn  out  to  be  untrue,  may  be 
resisted,  and  the  contract  rescinded,  although  the  untrue 
statements  were  not  made  fraudulently  (see  Redgrave 
v.  Hurd,  51  L.  J.  C.  D.  p.  116).  But  if  one  of  the  parties 
to  the  contract  desires  to  recover  damages  founded  on  a 
representation,  he  must  show  that  the  representation 
was  fraiidulent.  I  need  scarcely  say  more  to  you  on 
the  question  of  fraud,  in  passing,  than  that  to  be  fraudu- 
lent, the  statement  must  be  made  dishonestly,  the  party 
making  it  knowing  it  to  be  untrue  or  making  it  reck- 
lessly, not  caring  whether  the  statement  is  true  or  false. 
It  will  not  be  sufficient  to  show  that  the  defendant  did 
not  exercise  reasonable  care  in  ascertaining  whether 
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the  statement  he  was  making  was  true  or  false.  Just 
take  another  case  in  which  the  distinction  between 
representation  and  warranty  may  be  seen,  the  case  of 
Russell  v.  Nicoloiiido,  in  8  Common  Bench  Reports,  New 
Series,  at  page  362.  In  this  case  there  was  a  contract  for 
the  sale  of  a  cargo  lying  in  Queenstown;  the  contract 
was  in  writing.  There  was  the  following  statement  in 
it :  "  This  cargo  is  accepted  upon  the  report  and 
samples  of  Messrs.  Scott  and  Co."  It  turned  out  that 
the  cargo  was  not  equal  to  the  samples  delivered.  It 
was  contended  011  the  part  of  the  defendant  that  the 
statement  was  only  a  representation  that  the  samples 
had  been  taken  and  the  report  made,  by  Messrs.  Scott 
and  Co.  Undoubtedly  the  samples  had  been  taken  by 
Scott  and  Co.  and  the  report  made  by  them.  If  the  con- 
struction put  upon  the  contract  by  the  defendant  was 
correct,  the  plaintiff  must  fail.  The  Court  held  that  the 
statement  was  not  a  representation  merely  :  that  it  was 
part  of  the  contract,  and  was,  in  other  words,  a  war- 
ranty ;  that  the  contract  contained  a  promise  that  the 
cargo  itself  was  equal  to  the  samples  delivered  to  the 
plaintiff.  The  cargo  was  not  equal  to  the  samples 
which  were  delivered  to  the  plaintiff,  and  the  Court 
held  he  was  entitled  to  recover  damages  for  the  breach 
of  warranty.  Now,  in  the  previous  case  of  Hopkins  v. 
Tanqueray,  you  had  representation,  made  by  word  of 
mouth.  In  this  case  you  have  the  representation  in 
writing.  The  Court  determined  the  statement  of  fact 
contained  in  the  written  instrument  was  not  a  re- 
presentation, but  a  warranty. 

Now,  gentlemen,  I  must  call  your  attention  to  one 
or  two  cases  of  conditional  contracts,  in  order  to  show 
you  there  may  be  conditions  which  do  not  involve  any 
agreement  and  some  which  do.  The  llth  section  of 
the  Sale  of  Goods  Act  reads  thus  :  "  Where  a  contract 
of'  sale  is  subject  to  any  condition  to  be  fulfilled  by  the 
seller,  the  buyer  may  waive  the  condition  or  may  elect 
to  treat  the  breach  of  such  condition  as  a  breach  of 
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warranty,  and  not  as  a  ground  for  treating  the  contract 
as  repudiated."     There  you  read  of  conditions  to  be 
fulfilled  by  the  seller,  or,  in  other  words,  of  conditions 
that  involve  agreement.     To  be  free  from  all  danger  in 
applying  this  section,  you  ought  to  be  told  of  condi- 
tions that  involve  no  agreement  on  the    part  of  the 
seller  and  some  illustrations  of  such  conditions  given 
to  you.     Take  the  case  of  a  sale   of  goods  to  arrive : 
such  a  sale  is  conditional ;  subject  to  the  vessel  arriving 
and  with  the   goods  on  board,   the  goods   which  the 
vendor  has  agreed  to  sell.     Such  a  contract  does  not 
contain  any  promise  on  the  part  of  the  vendor  that  the 
vessel  will  arrive,  or  that, if  it  arrive,  it  will  have  the  goods 
on  board.     If  the  vessel  does  not  arrive  with  the  goods, 
then  there  is  no  contract  between  the  parties,  see  Boyd 
v.  Siffkin,  2  Campbell,  326 ;  Johnson  v.  MacDonald,  9 
Meeson  and  Welsby,  p.  600;  Halcv.  Raivson  4  C.B.  N.S. 
p.  85.     Take  another  case :  you  may  have  an  absolute 
agreement  to  sell.    I  sell  you  five  tons  of  nitrate  of  soda 
at  a  certain  price  ;  this  is  absolute.     If,  however,  in  the 
contract  there  is  this  proviso,  that  if  a  vessel  named  the 
Mary  Jane, out  from  such  and  such  a  place,  does  not  arrive 
in  London  by  a  particular  time,  the  contract  is  to  be  void : 
then,  if  the  vessel  does  not  arrive  at  the  time  named,  there 
is  no  longer  any  contract  between  the  parties.      There 
you  have  a  condition,  the  non-fulfilment  of  which  will 
annul  the  contract  which  has  been  already  entered  into. 
You  have  in  these  two  illustrations,  a  condition  upon  the 
existence  of  which  the  contract  is  to  become  effective; 
and  the  other  a  condition,  by  which  a  right  already  exist- 
ing is  to  be  destroyed,  in  case  the  condition  is  not  fulfilled. 
Take  another  case,  a  very  important  one,  which  gave 
rise  to  considerable  discussion,  the  case  of  Banncrman 
v.  White,  in  10  Common  Bench,  New  Series,  page  844. 
Now  you  know,  it  is  often  stated  that,  if  the  property 
under  a  contract  of  sale  has  passed,  and  there  is  only  a 
warranty,  the  vendee  cannot  reject  the  goods  ;  he  must 
take  the  goods  and  use  the  breach  of  warranty  either 
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in  reduction  or  extinction  of  the  price,  if  an  action 
should  be  brought  for  the  price,  or  he  may,  if  he  chooses, 
pay  the  price  and  bring  an  action  for  damages  for  breach 
of  warranty.  If,  however,  that  which  is  called  a  "war- 
ranty "  amounts  to  a  condition,  then  the  vendee  is  en- 
titled not  only  to  take  the  goods  if  he  chooses  and  bring 
an  action  for  breach  of  warranty,  but  he  may  reject  the 
goods  entirely,  saying  the  contract  is  at  an  end  by  the 
condition  not  being  fulfilled.  In  Bannerman  v.  White, 
the  defendant  purchased  a  very  large  quantity  of  hops,  of 
the  value,  I  think,  of  £16,000  ;  this  was  at  a  time  (there 
is  always  something  happening  in  respect  of  beer)  at 
which  the  great  brewers  of  Burton  complained  that  some 
sulphur  had  got  into  the  beer  through  the  hops  being 
treated  with  sulphur.  Circulars  were  sent  round 
in  all  parts  of  Kent  complaining  of  the  hops  being 
treated  with  sulphur,  and  stating  that  the  merchants 
of  London  would  not  buy  hops  in  respect  of  which 
sulphur  had  been  used  in  their  growth.  In  this  case  a 
question  arose  whether  what  passed  at  the  formation  of 
the  contract  was  warranty  or  condition.  The  defendant 
stated  that  in  the  course  of  his  interview  with  the 
plaintiff  he  said  :  "  I  will  not  consider  the  matter  if 
sulphur  has  been  used  in  the  growth  of  these  hops ; " 
the  plaintiff's  evidence  was  that,  when  asked  if  any 
sulphur  had  been  used,  he  said  :  "  There  was  no 
mould  this  y.ear  and  therefore  no  occasion  to  use 
any  sulphur."  Two  witnesses  said  that  the  plaintiff  was- 
told  that  the  hops  would  not  be  bought  if  sulphur  had 
been  used,  and  that  he  said  no  sulphur  had  been  used.  • 
Chief  Justice  Erie  left  to  the  jury  the  question,  whether 
the  contract  was  subject  to  the  "  affirmation "  that 
in  the  growth  of  the  hops  no  sulphur  had  been  used. 
The  jury  found  that  the  purchase  was  subject  to  such 
affirmation,  and  that  sulphur  had  been  used  in  the 
growth  of  the  hops.  Thereupon,  the  Court  decided 
that,  although  the  defendant  had  in  one  senSfr  taken  to 
the  goods — they  had  been  actually  delivered,  examined 
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and  weighed — yet,  as  the  sale  was  subject  to  a  condition, 
the  affirmation  being  held  by  the  Court  to  amount  to  a 
condition,  it  was  not  too  late  for  the  vendee  to  exercise 
his  right  under  the  condition  and  to  declare  the  con- 
tract to  be  at  an  end.  The  plaintiff  could  not  recover 
the  price  of  the  hops  and  was  obliged  to  take  them  all 
away.  It  was  a  very  hard  case,  for  all  the  hops  were 
grown  without  sulphur  being  used,  except  with  regard 
to  the  hops  from  five  acres,  a  very  small  portion  of  the 
bargain  :  but  as  the  hops  from  these  five  acres  were 
mixed  up  with  the  other  hops,  the  Court  held  the 
defendant  was  entitled  to  reject  the  whole.  That  is  a 
case  of  a  condition  putting  an  end  to  a  contract  which 
already  existed.  It  may  be  in  this  case,  as  there  was  a 
written  guarantee  given  against  any  loss  which  might 
arise  through  the  mode  of  treatment  of  the  hops,  the 
defendant,  if  he  had  taken  the  goods  and  dealt  with  them 
in  such  a  way  as  not  to  be  able  to  return  them,  might 
have  sued  for  breach  of  contract  and  recovered  damages. 
•  I  will  give  you  now  another  case  of  what  is  called  a 
condition  involving  an  agreement  upon  which  an  action 
could  be  brought.  Take  the  case  of  G-orrissen  v.  Perrin 
in  2  Common  Bench  (N.S.),  p.  681.  In  that  case  you 
will  find  that  there  was  a  contract  for  1170  bales  of 
gambia — these  are  the  words,  "  Now  on  passage  from 
Singapore  contained  in  two  vessels,"  mentioning  them. 
When  they  arrived,  the  1170  bales  were  found  not  to  be 
bales  according  to  the  custom  in  the  trade ;  they  were 
too  small,  and  the  defendant  was  entitled  to  reject 
them.  The  Court  held  that  the  words  "  Now  on  pas- 
sage from  Singapore "  might  have  been  treated  as  a 
condition  and  the  contract  cancelled ;  the  words  might 
be  treated  also  as  a  promise  that  the  goods  were  actually 
on  their  way  from  Singapore  at  the  time  of  the  contract, 
and  an  action  for  damages  brought,  because  1170 
bales,  such  as  the  vendee  was  entitled  to  receive, 
were  not  on  passage  from  Singapore.  The  Court 
held  that  the  words  were  not  merely  a  condition,  but 
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that  they  amounted  to  a  promise,  for  breach  of  which 
an  action  could  be  brought.  The  plaintiff  sustained  an 
action  by  alleging  a  promise  on  the  part  of  the  vendor 
that  goods,  namely,  1170  bales,  were  on  board  at 
Singapore,  whereas  there  was  not  1170  bales  in  the 
true  sense  of  the  word,  but  a  much  smaller  quantity ; 
the  words  were  therefore  taken  as  a  warranty  on  the 
part  of  the  vendor  that  that  quantity  of  goods  was  on 
the  way.  The  plaintiff  maintained  his  action.  There 
was  a  second  count  which  you  may,  perhaps,  look  at ; 
it  will  interest  you  to  read  it ;  it  was  founded  on 
the  fact  that  1170  bales  had  arrived,  but  the  Court 
rejected  that  claim.  The  plaintiff  put  his  claim  in  the 
second  count  on  this  ground,  that  there  was  on  board 
these  vessels  when  they  arrived  more  than  enough  to- 
give  the  plaintiff  his  1170  bales.  A  portion  of  the 
goods  which  arrived  were  consigned  to  and  belonged  to 
some  one  else,  and  the  Court  said  they  could  not  put 
the  construction  on  the  contract  that  the  vendor  was  to 
sell  and  dispose  of  goods  that  were  not  his  own,  there- 
fore the  plaintiff  failed  on  the  second  count  and  suc- 
ceeded on  the  first,  namely,  that  the  contract  contained 
a  promise  or  assurance  that  1170  bales  of  gambia  were 
in  two  vessels  then  on  their  way  from  Singapore,  and 
as  that  was  not  correct,  he  was  entitled  to  maintain  an 
action  for  non-delivery  of  the  1170  bales. 

Now,  gentlemen,  although  the  next  case  does  not 
bear  directly  upon  the  contract  of  sale,  the  statements- 
in  it  are  so  important,  and  the  law  is  stated  therein 
with  such  remarkable  accuracy,  that  I  must  call  your 
attention  to  it :  its  language  will  serve  for  a  guide  in 
the  application  of  the  eleventh  section  of  the  Sale  of 
Goods  Act,  which  we  are  now  considering.  It  is  the  case 
of  Behn  v.  Burness  in  3  Best  and  Smith,  p.  751.  In  that 
case  a  charter-party  had  been  entered  into,  and  there 
was  a  statement  in  it  that  the  vessel  was  note  in  the  Port 
of  Amsterdam.  You  know  the  importance  in  entering 
into  a  charter-party,  of  knowing  where  the  vessel  is  ; 
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the  chance  of  the  vessel  reaching  its  destination,  of  its- 
being  able  to  do  the  work  which  the  charterers  desire 
to  have  done  ;  everything  may  depend  upon  that  fact. 
The  vessel  was  not  in  Amsterdam  at  the  time  of  the 
charter-party.  The  Court  of  Queen's  Bench  held  that  the 
words  "now  in  the  Port  of  Amsterdam"  were  not  a  con- 
dition ;  but  the  Court  of  Exchequer  Chamber  reversed 
the  decision  of  the  Queen's  Bench,  saying  that  the 
words  did  constitute  a  condition.  You  have  in  that 
case  the  affirmation,  "  Now  in  the  Port  of  Amsterdam." 
The  Exchequer  Chamber  held  that  it  was  not  merely  a 
representation,  not  merely  a  warranty  in  the  narrow 
sense  of  the  word,  but  that  it  was  actually  a  con- 
dition which  entitled  the  defendant  to  throw  up  the 
whole  charter  and  to  let  the  vessel  stay  upon  the  hands 
of  the  plaintiff,  for  such  use  as  he  could  make  of  it. 
The  Court  laid  down  this  proposition  which  is  also  dis- 
cussed in  this  eleventh  section  of  the  Sale  of  Goods  Act, 
namely,  that  a  condition  such  as  I  have  mentioned  may 
be  a  contract,  and  consequently  that  the  condition  may 
be  waived  and  an  action  brought  upon  the  agreement. 
Although  the  statement  was  "  Now  in  the  Port  of 
Amsterdam,"  the  charterers  might  say,  as  the  vessel  has 
come  forward  we  will  employ  her  and  if  by  the  untruth  of 
that  statement,  we  sustain  any  damage,  we  will  sue  the 
owner  upon  the  promise  that  she  was  at  Amsterdam  at 
the  time  of  the  charter-party.  The  Court  held  he  might, 
if  he  chose,  rely  on  the  words  "  Now  in  the  Port  of 
Amsterdam"  as  a  condition  and  put  an  end  to  the  whole 
engagement  between  himself  and  the  owner  of  the 
vessel.  Gentlemen,  keep  these  things  in  your  mind.. 
If  a  statement  or  affirmation  is  a  representation  merely,, 
you  must  show  that  it  is  fraudulent  if  you  wish  to 
recover  damages.  If  the  statement  is  false  but  not 
fraudulent,  perhaps  such  false  statement  may  be  used 
by  way  of  defence  to  an  action.  It  is  not  in  either 
case  part  of  the  contract.  If  the  representation  is 
part  of  the  contract,  then,  of  course  there  is  a  promise ;. 
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it  may  be,  also,  if  it  is  part  of  the  contract,  a  condition ; 
you  may  either  use  the  statement  as  a  condition  to  put 
an  end  to  the  contract  or  an  agreement,  the  breach  of 
which  will  give  rise  to  a  claim  of  damages. 

The  next  matter  to  which  I  call  your  attention  is  the 
clause  in  the  Sale  of  Goods  Act  relating  to  sale  of 
goods  by  description.  What  a  number  of  cases  there 
have  been  in  the  books  about  this  one  subject !  It  is 
one  of  the  most  difficult  questions  of  fact  perhaps  to  try, 
whether  that  which  the  vendor  has  supplied  the  vendee 
with,  is  the  thing  contracted  for.  I  have  heard  such  a 
question  tried  out  for  days  at  the  Guildhall ;  but  that  any- 
body should  doubt  as  a  matter  of  law  that  a  person  is 
entitled  to  have  that  which  he  bai'gained  for  surprises 
me.  In  the  thirteenth  section,  the  right  of  the  vendee 
to  have  the  goods  bargained  for  is  put  as  an  implied  con- 
dition. It  is,  in  my  view,  a  clear  case  of  direct  under- 
standing and  agreement.  It  is  not  possible  to  consider  an 
agreement  in  writing  or  listen  to  an  account  by  word  of 
mouth  without  seeing  there  is  an  express  or  implied 
promise.  As  Lord  Ellenborough  said  in  one  case,  "  You 
have  got  the  actual  undertakiug  that  the  man  is  to  have 
sassafras  wood."  So,  gentlemen,  the  case  you  will  read 
for  your  own  advantage  is  a  case  of  Chanter  v.  Hopkins 
in  4  Meeson  and  Welsby,  p.  399,  because  it  contains  a 
very  simple,  and  some  would  think  a  rather  low,  style  of 
illustration  in  determining  a  legal  question  ;  but  Lord 
Abinger  simply  said  :  "  If  a  man  offers  to  buy  peas  of 
another  and  he  sends  him  beans,  he  does  not  perform 
his  contract :  but  that  is  not  a  warranty  :  there  is  no 
warranty  he  should  sell  him  peas  ;  the  contract  is  to 
sell  peas,  and  if  he  sends  him  anything  else  in  their 
stead,  it  is  a  non-performance  of  it."  That  is  all.  The 
case  relating  to  sassafras  wood  is  reported  in  3 
Campbell,  642.  There  two  tons  of  fair  merchant- 
able sassafras  wood  were  contracted  for,  and  it  was 
found  by  the  jury  that  the  wood  delivered  did  not 
^come  under  the  description,  in  the  course  of  busi- 
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ness,  of  sassafras  wood.  The  plaintiff  was  non-suited. 
Another  good  case  to  look  at,  is  the  case  of  Niclwl  v.  Gfodts, 
10  Exchequer  Reports,  p.  191.  That  is  the  case  of  a 
man  bargaining  for  some  foreign  refined  rape-oil, 
warranted  only  equal  to  sample,  and  the  Court  held 
there  that,  although  the  thing  tendered  was  equal  to 
sample,  yet  as  it  was  not  (the  jury  found  it  not  to  be) 
"  foreign  refined  rape-oil  "  in  the  ordinary  commercial 
use  of  those  words,  the  plaintiff  could  not  recover 
damages  for  the  refusal  to  take  delivery.  The  plaintiff 
had  not  offered  to  deliver  what  he  promised.  Do  not 
put  anything  as  a  condition,  if  you  can  help  it,  which 
can  be  got  out  of  the  terms  the  parties  have  used. 
It  burdens  the  memory,  to  have  conditions. 

Now,  gentlemen,  it  is  important  to  bear  these  things 
sometimes  in  mind,  because  I  was  present  in  an  Inferior 
Court,  when  I  was  in  practice.  The  decisions  were  given 
there  with  the  utmost  rapidity.  The  defendant  said: 
"I  bought  white  grapes;  the  cases  were  not  opened 
at  the  sale ;  look  at  his  catalogue ;  when  the  cases  came, 
they  contained  black  grapes."  "  Oh,  but."  said  the 
judge,  "with  all  faults  Judgment  for  the  plaintiff."1' 
"What,  with  all  faults,  I  am  to  take  black  grapes?" 
exclaimed  the  astonished  defendant.  In  my  opinion  a 
very  wrong  decision.  The  man  did  not  want  black 
grapes,  and  never  purchased  them.  All  faults  meant 
with  all  faults,  being  white  grapes.  It  will  be  your 
pleasure,  gentlemen,  sometimes  to  correct  judges. 

The  next  thing  is  to  consider  when,  and  under  what 
circumstances,  there  may  be  an  implied  warranty  or 
condition  as  to  the  quality,  or  fitness  for  any  particular 
purpose,  of  goods  supplied  under  a  contract  of  sale.  If 
you  are  buying  a  particular  article  and  you  have  a  fair 
opportunity  of  examining  it,  there  is  no  implied 
promise  that  it  is  fit  for  any  particular  purpose  and 
no  guarantee  or  promise  of  quality  or  fitness.  But 
if  you  make  known  to  the  seller  the  particular  pur- 
pose for  which  you  want  the  goods,  and  it  is  not  a 
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specific  article  placed  before    you,  but  something  he, 
the  tradesman  or  merchant,  is  going  to  manufacture 
or  provide  for  you,  then    there    is    a    promise  on  the 
part  of  the  vendor,  or    the    person    taking  the  order, 
that  the  thing  shall  be  reasonably  fit  for  the  use  to 
which  it  is  to  be  applied.     See  section  14  of  the  Sale 
of  Goods  Act.     You  will  find  a   very  good  illustration 
of   this    principle  in  the  case  of  Randall   v.    Newson, 
2  Q.B  D.  p.  102.     Mr.  Randall  ordered  a  pole  for  his 
carriage  from  a  coachbuilder.      Having  a  latent  defect, 
the  pole  broke,  and  caused  some  damage  to  the  horses. 
The  Court  held  there  that,  as   he  ordered  a  pole  for  a 
carriage,  and  the  defendant  knew  the  purpose  for  which 
he  was  going  to  use  it,  there  was  a  promise  on  the  part  of 
the  manufacturers  that  the   pole  should  be  reasonably 
fit.     The  jury  found  that  the  pole  was  not  reasonably  fit. 
If  you  take  the  earlier  case  of  Jones  v.  Bright,  5  Bingham, 
>p.  533,  you  will  find  this  doctrine  clearly  laid  down.    In 
that  case  a  man  wanted  some  copper  sheeting  for  the 
purpose  of    lining  his  ship.     Who  can  doubt,  that  if 
I  went  to  a  man  and  said,  "  I  want  copper  sheeting 
for  the  lining  of  my  ship,"  that    I  desired  it  should 
be  such  as  is  fit  to  cover    my  vessel  and    prepare    it 
for  its  voyage  ?     The  Court  held  there  that  there  was  a 
promise  that  the  thing  was  to  be  reasonably  fit  for  the 
purpose  to  which  it  was  to  be  applied. 

I  want  to  call  your  attention  for  a  moment  to  the 
fact  that  this  is  only  an  illustration  of  a  very  wide 
principle.  The  reasonable  fitness  of  an  article  sup- 
plied is  not  confined  to  the  contract  of  sale.  The 
same  principle  applies  to  articles  supplied  under 
contracts  of  hire  or  to  things  let  out  for  use. 
A  person  hired  a  carriage  and  pair  of  horses  of  a 
livery  stable-keeper  in  Brighton  for  an  afternoon's 
excursion  ;  the  pole  broke  whilst  the  carriage  was 
being  used  by  the  hirer,  in  consequence  of  a  defec- 
tive nut.  The  hirer  sustained  considerable  injury,  and 
'brought  an  action  to  recover  compensation.  At  the 
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trial  the  learned  judge  told  the  jury  that  the  livery 
stable-keeper  was  only  bound  to  take  reasonable  care  to 
see  that  the  carriage  was  fit.       This  obligation  is  far 
short  of  the  obligation  of  promising  that  the  carriage 
is  reasonably  fit.     It  might  be  that  the  livery  stable- 
keeper    had    taken    reasonable    care,    and    yet    that 
the   carriage  was  not  reasonably  fit.     The  jury  found 
.a   verdict    for    the    defendant ;    the    Court,    however, 
directed  a  new  trial  on  the  ground  that  the  real  question 
to  be  put  to  the  jury  is,  whether  the  carriage  which  the 
livery  stable-keeper  supplied  was  as  reasonably  fit  for 
the  journey  on  which  it  was  to  be  used,  as  care  and  skill 
•could  make  it.    Hyman  v.  Nye,  L.R.  6  Q.B.  Div.  p.  685. 
Now  take  a  case  the  name  of  which,  I  think,  is  Francis 
v.  Cochrell,  L.R.  5  Q.B.  p.  184,  on  appeal,  p.  501.     In 
this  case  it  was  held  that  if  a  man  puts  up  a  stand  for 
persons  to  sit  on,  either  to  view  a  race  or  a  cricket-match 
and  takes  a  half-crown  for  a  seat,  he  is  not  to  be  liable 
only  in  the  event  of  his  not  having  exercised  reasonable 
•care  in  the  construction  of  the  stand,  but  he  impliedly 
promises    that    the    stand   is    reasonably   fit    for   the 
purpose  of  receiving  the  person  who  paid.     You  must 
not  regard  the  obligation  of  the  person  who  is  to  supply 
something,  as  being  the   same  kind  of  obligation  as 
that  which  rests  upon  the  bailee  of  a  thing  for  safe 
custody.     Look  at  the  case  of  Szarlc  v.  Leverock,  Law 
Reports,  9  Q.B.  p.  122.     In  that  case   an  action  was 
brought  against  a  lively  stable-keeper  for  not  keeping 
a  carriage,  safe  from  harm,  which  had  been  delivered  to 
him.     He  showed  that  he  had  taken  reasonable  care  to 
have  the  shed  in  which  he  placed  the  carriage  properly 
•constructed,  and  the  room  in  which  the  carriage  was 
placed  was,  as  far  as  care  permitted,  a  fit  and  proper 
room.     The  yard  was  all  right,  properly  locked  up  and 
cared  for.    A  storm  of  wind  came  (perhaps  not  enough 
to  make  it  the  act  of  God)  and  the  shed  came  down  and 
damaged  the   carriage.     The  question  was,  What  was 
the  obligation  -resting  upon   the  bailee  ?      Mr.  Justice 
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Blackburn  delivered  one  of  his  most  important  and 
instructive  judgments,  showing  that  the  obligation 
of  the  bailee  is  only  to  take  reasonable  care  ;  he  does 
not  promise  that  his  place  is  reasonably  fit  to  receive 
the  carriage,  and  he  distinguished  it,  therefore,  from  the 
case  of  Jones  v.  Bright,  and  would  have  distinguished  it 
from  the  case  of  Randall  v.  Newson  if  it  had  then  been 
decided,  and  also  from  the  case  of  Francis  v.  Cockrell, 
where  the  money  was  taken  for  a  grand  stand  which  had 
been  erected.  It  is  also  important  for  you  to  bear  in  mind 
that  the  obligation  of  a  railway  company  with  respect 
to  the  carriages  in  which  they  place  their  passengers  is 
only  to  exercise  reasonable  care  to  see  that  the  carriages 
are  fit.  As  the  railway  company  does  not  let  out  the 
carriage  to  hire,  but  only  agrees  to  carry  tlie  passenger 
or  passengers  on  a  particular  journey,  the  obligation  of 
the  railway  company  is  not  like  that  of  the  livery  stable- 
keeper  who,  when  he  sends  out  a  carriage,  promises 
that  it  is  reasonably  fit  for  the  journey.  A  railway 
company  does  not  promise  to  provide  any  particular 
carriage  for  the  passenger,  but  only  promises  to  carry 
him  on  a  particular  journey,  placing  him  in  any  car- 
riage they  like.  If  a  carriage  is  defective,  the  rail- 
way company  will  only  be  responsible  in  case  the 
jury  shall  find,  that  by  the  exercise  of  reasonable  care, 
the  accident  could  have  been  guarded  against  (Redhead 
v.  The  Midland  Railway  Co.,  Law  Keports  2  Q.B.  412). 
I  give  you  these  cases  because  this  question  of  "  reason- 
ably fit,"  under  the  first  sub-section  of  the  14th  section 
of  the  Sale  of  Goods  Act,  touches  other  relations  than 
that  of  vendor  and  vendee,  and  also  involves  discussion 
of  obligations  that  are  nearly  allied. 

Now  the  next  thing  to  remember  is  that,  if  goods  are 
bought  by  description  from  a  seller  who  deals  in  goods 
of  that  description,  there  is  an  implied  condition  that 
the  goods  shall  be  of  merchantable  quality.  The  vendee 
is  not  bound  to  take  goods  that  are  not  saleable  in 
the  market,  and  my  impression  is,  even  if  there  is  a 
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sample,  still  it  is  involved  that  the  goods  shall  be  mer- 
chantable.    If  the  buyer  has  examined  the  goods,  there 
will  be  no  implied  condition  as  regards  defects  which 
such    examination   ought   to   have  revealed   (see  sub- 
section 2  of  section  14).     Some  of  the  remaining  pro- 
visions of  the  Sale  of  Goods  Act  we  can  pass  over 
quickly.     We  are  told  that  a  contract  of  sale  is  a  con- 
tract for  sale  by  sample  where  there  is  a  term  in  the 
contract  to  that  effect.     Such  a  coctract  arises  usually 
when  goods  are  offered  for  sale  which  are  not  before 
the  buyer  for  inspection,  and  a  small  portion  of  the 
bulk  is  tendered  to  the  buyer  to  show  the  quality  of 
the  bulk.     If  the  sample  is  produced  only  for  the  pur- 
pose of  allowing  the  intended  buyer  to  form  his  own 
judgment,  there  would  be  no  sale  by  sample.     If  the 
contract  is  not  in  writing,  the  contract  must  be  found 
by  the  jury,  and  if  a  sample  were  produced  at  the  time 
of  the  sale,  the  jury  doubtless  would,  in  the  absence 
of  cogent  evidence  to  the  contrary,  find  the  sale  to  be 
by  sample.     On  a  sale  by  sample,  the  sub-section  2  of 
section  15  of  the  Sale  of  Goods  Act  says  there  is  an 
implied  condition  that  the  bulk  shall  correspond  with 
the  sample  in  quality.     I  do  not  like  the  implied  con- 
dition.    It  would  be  very  difficult  to  listen  to  a  contract 
of  sale  where  a  sample  has  been  produced  and  a  sale 
made  amounting  to  a  sale  by  sample,  without  getting 
an  express  or  implied  promise  that  the  bulk  shall  cor- 
respond with   the   sample.      I    prefer   the  express  or 
implied  promise  if  I  can  get  it,  because  I  am  sure  to 
find  it  in  the  contract  itself.     An  implied  condition  I 
may  forget.     If  you  look  into  "  Bullen   and   Leake  on 
Pleading  "  you  do  not  find  an  action  brought  for  the 
breach  of  a  condition,  but  of  the  promise  that  the  goods 
should  be  reasonably  fit  or  merchantable,  or  that  they 
should  be  equal  to.  sample.     Then  follows  this  allega- 
tion, "and  all  conditions  have  been  fulfilled,  and  all 
times  ,elapsed  necessary  to  entitle  the  plaintiff  to  have, 
delivery  of  such  and  such  a  thing."     Whenever  I  can  I 
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get  a  promise  ;  then  I  am  on  a  sure  ground.  If 
you  will  permit  me,  I  say  to  you,  do  the  same,  no 
matter  what  the  change  in  language  may  be  in  the 
Sale  of  Goods  Act.  It  does  not  necessarily  follow 
that  the  contract  has  been  by  sample  because  a  sample 
has  been  shown  at  the  time  of  the  sale.  Look  at 
the  case  of  Gardiner  v.  Gray  in  4  Campbell,  p.  144, 
in  which  it  was  held  that  the  sample  was  only  produced  to 
show  the  kind  of  goods  the  vendor  was  offering  for  sale. 

Then  we  are  told  by  sub-section  (5)  that  on  a  sale  by 
sample  the  vendee  is  to  have  reasonable  opportunity  of 
comparing  the  bulk  with  the  sample.  This  statement  is 
clear  and  its  provision  just.  It  calls  for  no  comment. 

Now,  gentlemen,  let  me  next  call  your  attention  to 
two  or  three  matters  which  are  found  in  the  Sale  of 
Goods  Act.  I  do  not  know  under  what  head  quite  to 
class  them.  They  may  be  placed  under  the  head  of 
Miscellaneous  Provisions.  I  am  obliged,  to  some  extent, 
to  take  this  Act  as  my  guide,  and  offer  comment  on 
most  of  its  sections.  You  must  study  this  Act, 
because  it  is  binding  on  any  tribunal  to  whose  notice 
its  provisions  are  brought.  You  know,  as  a  rule, 
that  a  man  cannot  give  a  better  title  than  he  himself 
has.  It  is  a  very  common  proposition,  and  patent 
to  the  student,  the  moment  he  enters  on  his  studies  ; 
but  there  are  one  or  two  cases  in  which  this  rule 
does  not  apply.  One  of  these  cases,  is  the  case  of 
a  purchase  of  goods  in  market  overt  in  good  faith 
and  without  notice  of  any  defect  of  title  on  the  part 
of  the  seller.  You  will  have  to  look  carefully  to  the 
meaning  of  "  market  overt."  As  a  rule  it  means  the  open 
market.  In  the  country,  of  course,  it  means  the  place 
where  the  market  is  usually  held,  and  held  with  the 
ordinary  conditions.  Long  usage  leaves  no  doubt  of 
the  place.  It  must  be  held  on  the  days  fixed  by 
charter  or  prescription.  In  the  City  of  London  every 
shop  is  market  overt,  for  the  things  the  shopkeeper 
professes  to  deal  in,  and  that  on  every  day,  except 
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Sunday.  Thus  the  vendee  will  get  a  perfectly  good 
title,  if  he  buys,  from  a  shop  in  the  City  of  London, 
the  things  in  which  the  vendor  usually  deals.  But 
if  you  buy  silk  handkerchiefs  of  a  man  who  deals 
ordinarily  in  gold  chains  and  lockets,  as  a  jeweller, 
you  must  be  indeed  on  your  guard.  It  is  doubt- 
ful, whether  the  shop  is  market  overt  for  the  things 
which  a  shopkeeper  buys,  the  things  which  a  man 
brings  to  him  and  offers  for  sale.  That  has  not 
been  decided  yet,  I  think,  Remember,  that  in  order 
to  a  sale  in  market  overt,  the  things  must  all  be 
in  the  market.  It  has  been  held  that  a  sale  in  the 
City  of  London,  the  goods  being  elsewhere,  outside  the 
city,  as  in  a  warehouse  at  the  Docks,  does  not  con- 
stitute a  sale  in  market  overt.  In  the  country  you 
just  ascertain  the  nature  and  limits  of  the  market, 
and  prove  that  the  things  were  there,  and  sold  openly 
before  all  people.  If  that  is  the  case,  then  the  vendee 
acquires  a  perfectly  good  title,  even  although  the 
vendor  may  himself  have  stolen  the  things  he  has 
sold  or  obtained  them  by  fraud.  Then,  gentlemen, 
you  will  have  to  learn  that  the  property  in  goods 
stolen  may  re-vest  in  the  true  owner  on  conviction. 
If  you  look  at  the  22nd  section  as  to  market 
overt,  and  then  at  section  24,  you  will  find  that 
where  goods  have  been  stolen,  and  the  offender  is  pro- 
secuted to  conviction,  the  property  in  the  goods  so 
stolen  re-vests  in  the  person  who  was  owner  of  the  goods 
stolen,  notwithstanding  any  intermediate  dealing  with 
them  ;  so  that,  if  they  have  been  dealt  with  half  a 
dozen  times,  passed  from  hand  to  hand  six  times,  the 
original  owner  or  his  representative,  on  conviction,  may 
claim  the  property  in  the  things  stolen.  But  be  OD 
your  guard.  It  is  only  as  against  the  person,  in  my 
view,  in  whose  hands  the  goods  are  found,  at  the  time 
of  conviction,  not  any  one  else  ;  as  against  the  person 
who  has  the  goods  at  the  time  of  the  conviction,  this 
right  may  be  asserted.  You  must  be  careful  to 
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see  that  the  goods  are  in  existence  at  the  time 
of  the  conviction.  I  remember  a  case  in  which  some 
lead  had  been  stolen  and  sold  bond  fide,  to  some  iron- 
founders  in  market  overt.  The  vendor,  who  had 
stolen  the  lead,  was  prosecuted  to  conviction.  Before 
the  conviction  the  lead  had  been  melted  down  with 
other  lead,  and  had  no  loeger  any  individual  existence. 
An  action  of  trover  was  brought  against  the  ironfounders 
to  recover  the  value  of  the  lead.  The  judge  at  the  trial 
nonsuited  the  plaintiff,  holding  that,  as  the  lead  had  ceased 
to  exist  and  could  not  be  traced,  there  was  no  property, 
at  the  time  of  the  conviction  to  re-vest.  You  must,  there- 
fore, have  the  goods  in  existence ;  you  must  claim  them 
from  the  persons  who  have  possession  of  the  goods,  at  the 
time  of  the  conviction  ;  and  if  they  will  not  give  them 
up,  an  action  of  trover  will  lie. 

The  next  question  to  which  I  call  attention  is  the 
second  clause  of  section  24,  which  says  that  where  the 
goods  have  been  obtained  by  fraud,  not  amounting  to 
larceny,  the  property  in  such  goods  shall  not  re-vest  in 
the  persons  who  were  the  owners  of  them,  by  reason  only 
of  the  conviction  of  the  offenders.  At  one  time  it  was 
the  law  that,  even  if  the  goods  were  obtained  by  fraud — 
not  by  stealing  or  larceny — then  the  goods  re-vested  on 
conviction.  That  has  been  altered  by  the  clause  to 
which  I  have  called  your  attention. 

There  is  also  another  exception  to  the  rule  that  a 
man  cannot  give  a  better  title  than  he  has,  to  which 
I  will  just  call  your  attention.  It  is  the  case  of 
sale  under  a  voidable  title,  and  you  will  find  the  case 
presented  in  section  23  of  the  Sale  of  Goods  Act.  The 
statements  in  this  section  seem  to  be  very  fragmentary. 
No.  explanation  is  given  as  to  how  a  voidable  title  may 
arise.  -To  appreciate  and  understand  this  23rd  section 
you  must  understand  the  effect  of  fraud  upon  a  contract 
of  sale.  It  is  not  said  how  the  voidable  title  arises,  but 
we  know,  those  of  us  who  have  had  some  experience,, 
what  is  meant  by  it.  It  says,  "  When  the  seller  of 
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goods    has    a    voidable    title  thereto,  but  his  title  has 
not  been  avoided   at  the  time  of  the  sale,  the  buyer 
acquires    a    good    title    to    the    goods,    provided    he 
buys  them  in    good   faith  and  without  notice  of   the 
seller's  defect  of  title."    Now,  gentlemen,  that  voidable 
title    refers    chiefly    to    a    case  of   fraud,    and  I  will 
give  you   one  or  two    cases    illustrating    the    section. 
What  is  the  effect  of  fraud  upon  contract  ?     Only  to 
render  it  voidable,  not  void :  voidable  at  the  instance 
of  the  party  defrauded.     It  would  be  very  wrong  to 
enact  that  fraud  should  make  the  contract  void,  because 
the  very  person,  who  has  committed  the  fraud,  might 
even  find  sometimes  it  was  to  his  advantage,  after  all, 
that  the  contract  should  be  avoided.     It  is  the  person 
on  whom  the  fraud  has  been  committed  who  has  the 
election.      The    contract  is  voidable ;    it    is   therefore 
existing,  and  it  will  exist,  for  the  property  to  pass  either 
by  the  contract  itself  or  by  delivery  in  pursuance  of  it. 
The  contract  may  be  disaffirmed  and  the  property  will 
re-vest  in  the  vendor.     The  vendee  has  thus,    before 
disaffirmance,  a  voidable  title.      Then,    until  the  con- 
tract is  disaffirmed,  the  property  in  the    goods  is  in 
the    vendee,    and  if    the    vendee    should,    before    the 
disaffirmance  of   the  contract,  re-sell    the  goods   to    a 
person  who  buys  them  lond  fide  for  value  and  without 
notice  of  the  defect  of  title  or  the  means  by  which  the 
goods  were  obtained,  then  in  any  contest  between  the 
original  vendor  and  the  second  vendee,  the  title  of  the 
second  vendee  will   prevail.     This    you  will   find  laid 
down  in  the  case  of  White  v.   Garden,  in  10  Common 
Bench  Eeports,  p.  919.     Now,  how   careful  you  must 
be !     It  is  only  in  the  case  of  a  contract  obtained  by 
fraud   that   the  vendee  has  a  voidable    title.     If  the 
possession  of  the  goods  is  obtained  by  fraud  without 
any  contract,  there  is.no  voidable   title.     The   party 
defrauded  may  claim  the  goods  against  a  third  party 
who  has  purchased  them,  except  in  the  case  of  market 
overt.     One  Court  committed  a  mistake  as  to  voidable 
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title  by  not  carefully  looking  at  the  facts.  They 
supposed  there  was  a  sale  obtained  by  fraud  when 
there  was  no  sale.  There  must  be  a  contract  trans- 
ferring the  property,  before  the  vendor  can  lose  his 
property  in  the  goods  by  a  re-sale ;  consequently,  if 
the  fraud  does  not  consist  in  procuring  a  contract,  then 
the  vendor,  apart  from  the  question  of  market  overt, 
as  a  matter  of  course,  may  find  his  goods  and  claim 
them,  no  matter  in  whose  hands  they  may  be.  This 
you  see,  in  the  case  of  Kingsford  v.  Merry,  11  Ex.  577 
and  1  H.  &  N.  503.  The  Court  of  Exchequer,  thinking 
there  was  a  contract  procured  by  fraud,  decided  against 
Kingsford ;  the  Court  of  Exchequer  Chamber  held 
that  there  was  no  contract  between  Kingsford  and  the 
party  who  had  defrauded  him  ;  that  such  party  had 
got  the  document  or  instrument  of  title  by  falsely 
pretending  that  he  had  been  sent  by  certain  persons  to 
receive  the  goods  from  Kingsford.  He  had  not  been 
sent  by  any  person  for  such  a  purpose;  he  had  only  been 
sent  to  inspect  the  goods.  There,  therefore,  never  was 
any  contract  between  Kingsford  and  the  party  who  de- 
frauded him ;  nothing  by  which  the  property  in  the  goods 
could  pass.  If  the  goods  have  not  passed  from  the  person 
defrauded,  he  is  entitled  to  assert  his  right  to  them 
wherever  he  finds  them.  The  Court  of  Exchequer  Cham- 
ber held  there  was  no  contract,  no  voidable  title,  and  the 
owner  could  assert  his  right  to  the  goods  even  against 
the  person  who  had  bought  them  honestly.  I  will  refer 
you  also  to  another  case,  because  there  the  goods  were 
apparently  sold,  but  on  careful  examination  no  contract 
was  found  to  exist,  and  therefore  no  voidable  title.  It 
is  the  case  of  Hard-man  v.  Booth,  in  1  Hurl  stone  and 
Coltman,  p.  803.  When  a  young  man  I  travelled  daily 
in  front  of  a  man  who,  by  his  conversation,  seemed  a 
thoughtful  and  religkms  individual.  I  was  delighted 
with  his  conversation.  He  greatly  instructed  me,  and 
I  hoped  to  be  cheered  by  his  example.  I  found,  some 
time  after  making  his  acquaintance,  that  his  name  was 
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Edward   Gandell,   and   that   lie   was   the  Mr.   Edward 
Gandell     who    figured    so     largely    in    the    case    of 
Hard/man  v.  Booth.     He  was  in  the  employ  of  a  firm 
called  Gandell  and  Company  (mark  the  words).     Mr. 
Hardman,  knowing  that  Gandell  and  Company  were  a 
very  respectable  firm,  one  day  went  to  their  house  of 
business  with  a  view  to   sell  them  some  goods,   and 
asked  for  Mr.  Gandell.     He  did  not  know  any  of  the 
members  of  the  firm.  Mr.  Edward  Gandell  came  forward, 
and  without  any  authority  whatever  from  Gandell  and 
Company  purchased  some  goods  from  Mr.  Hardman  in 
the  name  of  Gandell   and  Company.      The  goods   so 
purchased  were    delivered  at  the  premises  of  Gandell 
and  Company,  and  when  they  came  in,   Mr.  Edward 
Gandell  sent  them  to  the  house  of  business  of  Gandell 
and   Todd,    of   which   he    was    a    partner,    and   then 
immediately,  as  you  would  expect,  pledged  the  goods 
for  money.      Mr.  Hardman  brought  an  action  of  trover 
against  the  pledgee,  claiming  the  goods  as   his  own. 
The  pledgee  had  refused  to  give  up  the  goods,  relying 
upon  his  having  made  his  advance  before  the  disaffirm- 
ance  of   the  contract  between  Hardman  and  Edward 
Gandell.  The  case  was  heard  by  Mr.  Baron  Martin,  who 
at  once  fastened  on  the  point.     He  said  :  "  I  shall  ask 
the  jury  this  question,  whether  Mr.   Hardman  sold  the 
goods  to  Gandell  and    Company    or    to  Mr.    Edward 
Gandell?     The  jury  found  the  goods  were  not  sold  to 
Edward  Gandell ;  that,  although  Mr.  Hardman  believed 
he  was  selling  the  goods  to  Gandell   and  Company,  he 
did  not  sell   them    to  Gandell  and   Company,  as  Mr. 
Edward  Gandell  had  no  authority  to  buy  the  goods  in 
their  name  or  on  their  behalf.  The  goods  were  delivered 
under  a  supposed  contract.     There  was  no  contract,  and 
a  verdict  was  entered  for  the  plaintiff.     The  Court  of 
Exchequer  held,  affirming  the  direction  of  the  learned 
judge,  that  as  there  was  no  contract,  there  was  no  void- 
able title,  nothing  to  pass  the  property  from  Mr.  Hard- 
man, and  nothing  that  could  give  a  shred  of  title  to  the 
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pawnbroker  who  had  taken  the  goods.  So  there  you 
have  this  distinction  between  White  v.  Garden  and  the 
case  of  Hardman  v.  Booth :  in  the  latter  no  contract ; 
property  had  not  passed  ;  pledgee  no  title. 

Now  you  may  take  also  an  important  case  of  the 
same  kind — why  it  went  to  the  House  of  Lords  I  really 
cannot  understand — Cundy  v.  Lindsay,  I  Q.B.D.  p.  348, 
2  Q.B.I).  96,  and  3  Appeal  Cases,  p.  459.  A  respect- 
able merchant  in  the  City  named  Blenkiron  carried  on 
business  for  a  great  many  years  and  sold  silk  ties  and 
satin  ties,  shirts  and  collars,  and  things  of  the  like  kind,  to 
a  very  large  extent.  In  Belfast  there  was  a  very  respect- 
able house  of  business,  Lindsay  and  Co.  A  man  who 
wanted  to  put  money  into  his  pocket  by  fraud,  wrote  to 
Lindsay  and  Co.  and  ordered  goods  not  quite  in  the 
name  of  Blenkiron  but  in  the  name  of  Blenkarn.  Mr. 
Lindsay  thought  the  name  Blenkarn  was  the  name  of 
the  well-known  house  of  business,  Blenkiron.  He 
forwarded  the  goods  and  sold  them,  as  he  thought,  to 
Blenkiron.  The  goods,  of  course,  did  not  reach  Blenk- 
iron, but  were  passed  on  to  some  one  else,  and  Lindsay 
and  Co.  claimed  them.  The  House  of  Lords  decided 
that  as  Mr.  Lindsay  intended  to  sell,  and  only  intended 
to  sell,  to  Blenkiron  of  Wood  Street,  the  respectable 
manufacturer  and  merchant  who  had  been  there  for 
many  years,  and  Blenkiron  had  never  ordered  the 
goods  or  thought  of  having  them,  there  was  no  contract 
of  sale  of  the  goods ;  the  property  in  them  had  not 
passed  ;  the  transaction  was  not  voidable ;  no  title  in 
the  person  who  dealt  with  the  man  who  passed  under 
the  name  of  Blenkarn.  The  distinctions  seen  in  these 
cases  must  be  kept  clearly  before  the  mind. 

Now,  gentlemen,  a  few  statements  with  respect  to  (^ 
performance,  and  they  are  so  simple  that  I  ought  not 
really  to  stand  before  you  to  mention  them.  You 
can  read  them  at  your  leisure.  The  vendor  is  to 
deliver  the  goods  and  the  vendee  is  to  pay  for  them. 
The  acts  are  to  be  concurrent  unless  there  be  a  contrary 
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agreement.  The  vendor  is  to  be  ready  to  deliver  and 
the  vendee  ready  to  pay.  No  doubt  a  student  reading 
these  provisions  has  no  difficulty  in  ascertaining  their 
meaning,  but  he  is  pressed  by  the  thought  how  difficult 
it  will  be  to  determine  who  is  in  fault,  the  vendor  or 
the  vendee.  When,  however,  you  come  to  deal  with 
the  actual  facts  of  a  case,  there  is  not  so  much 
difficulty;  there  is  always  something  on  which  you 
can  rely  to  show  who  is  at  fault,  who  was  ready  and 
who  was  unready;  payment  and  delivery  must,  how- 
ever, be  and  are  concurrent  acts,  unless  otherwise 
agreed.  Then  whether  the  seller  is  to  send  the 
goods  is  a  question  of  contract  and  usage.  It  depends 
on  the  transactions  of  the  parties.  If  there  is  no  agree- 
ment by  usage  or  otherwise,  the  seller  is  not  bound  to 
send  the  things  ;  the  buyer  must  go  to  him  and  get 
them  if  he  wants  them.  If  there  is  a  place  mentioned, 
that  is  to  be  the  place  where  the  goods  are  to  be  delivered ; 
they  must  be  sent  within  a  reasonable  time,  and,  if  no 
time  is  fixed,  at  a  reasonable  hour.  You  must  n 
knock  a  person  up  at  11  o'clock  when  he  is  in  bed  with^ 
his  children,  as  the  good  man  in  the  Scriptures  was,  and 
ask  him  to  take  delivery.  Baron  Parke  held  that,  unless 
agreement  or  usage  provided  otherwise,  the  vendor  had 
till  12  o'clock  at  night  for  delivery,  provided  a  sufficient 
time  before  twelve  is  allowed,  for  examination  and 
receipt.  By  Startup  v.  Mcicdoncdd,  6  Manning  and 
Grainger,  p.  593,  it  was  decided  that  the  vendor  might 
take  his  caravan  down  Bread  Street  and  look  up  at 
the  dark  premises  where  the  vendee  was  and  say  : 
"  Here  I  am  ready  with  my  goods."  Reasonable  time 
within  which  to  deliver,  ^and  now  reasonable  hour 
during  the  day  for  delivery,  if  the  parties  have  not 
otherwise  agreed. 

I  may  mention  very  shortly  the  rule  that,  if  the 

/     vendor  delivers  only  a  portion  of   the    goods  he  has 

agreed  to  sell,  in  the  absence  of  agreement,  the  vendee 

is  not  bound  to  take  a  portion ;  if  he  does,  an  action  for 
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goods  sold  and  delivered  will  lie.  If  the  vendor  sends 
a  larger  quantity  of  goods  than  the  vendee  has  bar- 
gained for,  he  is  not  bound  to  take  any  of  them.  If  the 
vendee  takes  the  whole  of  the  goods  tendered  he  must 
pay  for  them.  As  an  illustration  of  this  last  rule  you  can 
read  Cunliffc  v.  Harrison  va.  6  Exchequer  Reports,  p.  903. 
I  always  keep  that  case  in  my  mind,  although  there 
are  other  cases  subsequent.  In  Cunliffe  v.  Harrison  a 
man  wanted  and  ordered  ten  hogsheads  of  wine  ;  the 
vendor  sent  fifteen  :  held  that  the  vendee  was  not  called 
upon  to  select  ten  out  of  the  fifteen,  and  that  he  was 
justified  in  returning  the  whole.  In  conjunction  with  this 
case  may  be  read  Levy  v.  Green,  8  E.  and  B.,  p.  575. 

Then  delivery  to  a  carrier,  named  by  the  buyer,  is 
delivery  to  the  buyer.  The  buyer  has  a  right  to  examine 
the  goods  where  he  has  not  had  previously  an  opportunity 
of  so  doing.  He  must  have  a  reasonable  opportunity. 

Gentlemen,  it  will  do  you  good  to  read  Islier- 
wood  v.  Whitmorc  in  11  Meeson  and  Welsby,  p.  347* 
That  was  a  case  in  which  a  man  agreed  to  buy  a 
number  of  hats,  2000  I  think ;  the  vendor  put  the  hats- 
in  casks,  locked  and  fastened,  and  tendered  the  casks 
with  their  contents  to  the  vendee.  The  vendor  declined 
to  allow  the  vendee  to  open  the  casks  or  inspect  their 
contents.  The  Court  held  there  was  no  tender  of  the 
goods  to  the  vendee,  and  no  action  would  lie  for  non- 
acceptance. 

Now,  gentlemen,  if,  of  course,  the  vendor  does  not 
deliver  the  goods  in  time,  an  action  will  lie  against  him 
for  non-delivery.  The  damage,  as  a  rule,  is  the  difference- 
between  the  contract  price  and  the  price  in  the  market 
at  the  time  of  the  breach.  The  vendor  can  bring  an 
action  for  breach  of  contract,  if  the  time  for  acceptance 
is  past  and  the  vendee  has  refused  to  receive  the  goods. 
If  the  property  has  passed  to  the  vendee,  the  vendor 
can  bring  an  action  of  debt  and  recover  the  whole  of 
the  money  to  be  paid  for  the  goods.  If  the  goods  have- 
depreciated  in  value  between  the  time  of  the^contract 
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and  the  day  of  the  breach,  the  vendee  can  recover  damage 
unless  necessarily  depreciated.  These  things  you  can 
read  at  your  leisure,  put  in  fairly  simple  language  in 
the  code  to  which  I  have  so  often  called  your  attention. 
You  must  give  me  permission  to  address  you 
a  Jittle  time  longer,  as  there  are  two  important 
subjects  awaiting  our  consideration.  These  are  the 
vendor's  lien  for  unpaid  purchase-money  and  his  right 
of  stoppage  in  transitu.  These  are  great  and  important 
remedies,  and  they  must  be  thoroughly  understood  by 
you.  The  vendor's  lien  is  for  unpaid  purchase-money 
and  exists  although  the  purchaser  is  solvent ;  the 
right  of  stoppage  in  transitu  is  the  right  of  the  vendor 
who  is  unpaid,  in  case  of  the  insolvency  of  the  vendee 
to  stop  the  goods  while  they  are  in  transitu.  A 
dear  friend  of  mine,  thirty-five  years  ago,  sent  me  a 
copy  of  his  book  on  Stoppage  in  transitu.  I  looked 
at  it  to-day  and  found  the  same  objection  as  I 
did  then,  that  he  has  taken  on  himself  to  discuss 
in  his  book  on  Stoppage  in  transitu  matters  which,  if 
a  vendor's  lien  or  the  right  to  stop  in  transitu  is 
understood,  ought  not  to  be  brought  into  the 
discussion  of  these  two  subjects.  I  have  told  you 
the  vendor's  lien  and  the  right  of  stoppage  in  transitu 
do  not  come  into  existence,  until  the  property  in  the 
v  goods  has  passed  to  the  vendee.  Until  then,  there  is 
neither  vendor's  lien  nor  right  of  stoppage  in  transitu. 
Therefore  it  is  not  elegant,  in  a  book  on  Vendor's 
Lien  and  Stoppage  in  transitu,  to  reproduce  whole 
pages  of  "Blackburn  on  Contract  of  Sale"  presented 
to  us  to  show  whether  the  property  in  the  goods  sold 
has  passed  to  the  vendee.  A  writer,  who  is  treating 
only  of  Stoppage  in  transitu,  ought  to  assume  that 
the  property  has  passed.  The  gentleman  apparently 
(unless  I  am  v^ry  wrong)  who  prepared  the  Sale 
of  Goods  Act  has  really  never  appreciated  this  matter, 
because,  as  I  told  you,  in  section  39  it  is  stated  that, 
"  Subject  to  the  provisions  of  this  Act,  and  of  any  statute 
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in  that  behalf,  notwithstanding  that  the  property 
in  the  goods  may  have  passed  to  the  buyer,  the 
unpaid  seller  of  goods  has"  the  following  rights: 
inter  alia,  a  lieu  for  unpaid  purchase-money.  Gentle- 
men, it  is  in  consequence,  and  only  in  consequence,  of 
the  property  having  passed,  that  the  vendor  needs  the 
lien,  and  that  the  lien  can  exist.  If  the  property  has 
not  passed  to  the  vendee,  no  question  of  lien  can 
arise.  You  want  no  lien,  and  can  have  no  lien,  on 
your  own  goods.  If  the  goods  are  still  yours,  you  can 
deal  with  and  dispose  of  them,  as  you  like.  As  I  told 
you,  the  vendor  can  burn  a  parcel  of  goods  which  he  has 
prepared  for  the  performance  of  a  contract,  and  no  action 
of  trover  will  lie  against  him,  if  the  property  in  the  goods 
has  not  passed  to  the  vendee.  It  may  be  that,  in  con- 
sequence of  such  act,  the  vendor  will  not  fulfil  his 
contract  in  time,  and  an  action  for  damages  may  be 
brought  against  him.  The  vendor,  in  my  judgment, 
cannot  have  a  lien  unless  the  property  has  passed. 
Another  objection  I  take  to  the  Sale  of  Goods  Act,  is  the 
discussing  of  the  vendor's  lien  and  the  right  of  stoppage 
in  transitu  together,  and  having  in  one  or  two  sections 
matters  which  relate  to  both.  I  like  to  study  them  dis- 
tinctly, and  I  never  allow  a  thought  of  stoppage  in 
transitu  to  arise  when  I  am  discussing  the  vendor's  lien. 
The  vendor's  lien  supposes  the  vendor  to  be  still  in 
possession  of  the  goods.  The  right  of  stoppage  in 
transitu  supposes  that  the  property  has  passed  and 
delivery  made.'  As  I  have  told  you,  unless  that  is 
~ _-<rttl£r1vise  agreed,  the  right  of  the  vendee  to  have 
delivery  is  concurrent  with  a  readiness  on  his  part 
to  pay  the  purchase-money.  Of  course,  in  the 
absence  of  any  express  arrangement,  the  money  is 
to  be  paid  down  within  a  reasonable  time ;  paid  at  the 
time  of  delivery  ;  but  the  vendor  has  a  lien  which  is 
more  than  possession,  which  is  something  arising  out  of 
his  original  ownership,  which  he  may  assert  as  against 
the  vendee.  Therefore,  the  property  must  have  passed 
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and  it  therefore  should  have  been  said,  that  an  un- 
paid seller's  right  of  lien  arises  in  consequence  of  the 
property  having  passed.  It  should  not  be  said  "  not- 
withstanding it  may  have  passed."  Gentlemen,  the  lien 
is  founded  on  possession.  Now  here  let  me  interpose 
for  a  moment  to  contrast  the  two.  A  vendor^s_rightJ^Q 
stop  in  transitu  never  arises  until  the  property  has 
passed  tothe  vendee,  and  the  goods  are  no  longer  in 
the  possession  oi  the  vendor.  The  vendor's  lien  rests- 
on  possession,  and  you  will  find'  the  whole  matter 
discussed  in  the  case  of  Bloxam  v.  Sanders  in 
4  Barnewall  and  Cresswell,  p.  941,  and  in  the  case 
of  Dixon  v.  Yates  in  5  Barnewall  and  Adolphus,  p.  313, 
Now,  gentlemen,  if  the  vendor  has  parted  with  the 
possession,  ordinarily  his  right  of  lien  is  gone.  He 
may,  if  he  has  parted  with  the  goods  to  a  middleman, 
for  the  purpose  of  being  carried  to  the  vendee,  have  a 
right  to  stop  in  transitu,  but  his  right  of  lien  no  longer 
exists.  Now,  gentlemen,  the  lien  will  be  gone  as  soon 
as  the  goods  are  delivered  to  the  vendee  or  a  carrier  for 
the  vendee,  or  if  the  vendor  has  given  an  order  to 
a  warehouseman  for  the  delivery  of  the  goods,  and  the 
warehouseman  has  agreed  to  hold  them  for  the  vendee. 
In  such  a  case  as  that  the  lien  is  gone.  If  the  ware- 
houseman has  not  agreed  to  hold  them  for  the  vendee, 
and  the  vendee  becomes  insolvent  before  the  ware- 
houseman assents  to  hold  the  goods  for  the  vendee,  in 
that  case  the  vendor  may  withdraw  the  order  and  he 
may  assert  his  right  to  the  retention  of  the  goods  not- 
withstanding the  order  was  given  (McEwan  v.  Smith, 
2  House  of  Lords  cases,  309).  The  vendor  who  has- 
agreed  to  give  credit,  say  for  three  months,  to  the 
vendee,  has  no  lien  on  the  goods  sold.  Thej^endee,  if 
the  property  has  passed  to  him,  has  a  right  to  the 
immediate  possession,  unless  if~Eas  been  otherwise 
agreed,  and  the  vendor  has  no  lien,  because  the  vendee 
is  not  in  default  irTnTaUei  -el-^paymentr '"If  the  goods 
remain  in  the  posses"sTon  of  the  vendor  until  the  vendee 
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has  made  default  in  payment,  the  vendor  in  such  case, 
on  default  being  made,  has  a  lien  for  the  unpaid  purchase- 
money.  Then  I  should  have  said,  until  the  passing  of 
the  Sale  of  Goods  Act,  the  lien  of  the  vendor  was  gone  as 
soon  as  the  vendor  really  and  effectually  agreed  with  the 
vendee,  that  he  would  hold  the  goods  for  the  vendee  ; 
that  is,  the  vendor  became  the  warehouseman  of  the 
goods  for  the  vendee.  In  such  a  case,  I  was  instructed,  /"' 
and  until  the  Sale  of  Goods  Act  I  believe  it  was  the  law, 
that  the  vendor's  right  of  lien  was  gone  ;  that  the  vendor's 
lien  and  the  possession  of  the  vendee  were  incom- 
patible ;  but  this  Act  says,  and  I  suppose  it  was  in- 
tended to  effect  a  change  (clause  2  of  section  41),  the 
seller  may  exercise  his  right  of  lien  notwithstanding 
that  he  is  in  the  possession  of  the  goods  as  agent  or 
bailee  for  the  buyer.  I  told  you  these  two  things  were 
regarded  as  absolutely  inconsistent.  You  now  must  learn 
and  state,  that  the  vendee  has  possession  of  the  goods 
sold,  by  the  arrangement  with  the  vendor  to  hold  them 
for  him,  and  the  vendor  has  notwithstanding  possession  of 
the  goods  so  as  to  enable  him  to  assert  a  lien  on  them.  ** 

The  next  thing  to  which  I  want  to  call  your  attention 
is  this:  that  an  unpaid  vendor  does  not  necessarily  mean 
a  man  who  has  not  got  the  purchase-money  ;  he  is  an 
unpaid  vendor,  if  the  money  is  to  be  given  him,  and  it 
has  not  been  given  him  ;  but  he  is  not  an  unpaid  vendor, 
within  the  meaning  of  the  clauses  of  the  Sale  of  Goods 
Act  relating  to  vendor's  lien,  simply  because  he  has  not 
been  paid ;  for  if  the  vendor  has  agreed  to  give  credit 
until  the  credit  has  expired  or  the  bill  has  matured, 
or  to  take  a  bill  of(  exchange,  for  six  months,  there 
is  no  lien.  The  vendor  has  all  he  is  entitled  to 
have  under  the  contract;  and  therefore,  whilst  the 
credit  is  running,  or  whilst  the  bill  of  exchange  is 
maturing,  the  vendee  can  maintain  his  action  of  trover 
against  the  vendor  who  withholds  the  goods.  The 
property  has  passed,  and  the  only  question  is  whether 
the  vendee,  who  *,  has  the  right  to  posses- 
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sion.  There  is  nothing  to  separate  the  right  of  posses- 
sion from  the  right  of  property.  There  is  no  money 
due,  nothing  at  present  that  the  vendor  can  demand. 
The  Sale  of  Goods  Act  has  put  beyond  all  doubt  a 
question  which  was  at  one  time  in  dispute,  namely, 
whether  the  vendor  had  a  lien,  after  the  credit 
expired,  or  the  bill  of  exchange  was  dishonoured,  on 
the  goods  which  had  continued  in  his  possession.  In 
this  case  the  seller  has  the  goods  in  his  possession  at 
the  expiration  of  the  credit  or  the  dishonour  of  the 
bill.  The  Sale  of  Goods  Act  provides  that  in  such  a 
case  the  vendor  has  a  lieu  just  as  if  no  credit  had  been 
.  This  is  a  matter  of  some  importance,  because 
it  frequently  happens  that  goods  are  left  with  the 
vendor  for  a  considerable  period  of  time,  and  if  the 
credit  has  expired,  and  the  goods  are  still  in  the  posses- 
sion of  the  vendor,  he  has  a  lien  on  the  goods  sold 
from  that  moment  in  respect  of  the  purchase-money 
which  he  ought  to  receive. 

The  next  thing  I  place  before  you,  is  this,  and  it  is  very 
important  too,  that  although  the  vendor  has  ordinarily 
no_lien  on  the  goods  in  the  case  of  credit  being  given, 
yet  if  the  vendee  becomes  insolvent  before  the  credit 
has  expired  and  whilst  the  vendor  has  possession  of  the 
goods,  he  is  entitled  to  retain  the  goods  and  to  a  lien 
on  them,  just  as  if  no  credit  had  been  given.  Follow 
me.  Goods  have  been  sold  on  a  bill  of  exchange  for  four 
months.  The  bill  of  exchange  has  been  given.  There 
is  four  months  credit :  the  vendee  can  ordinarily  ask  for 
the  goods  at  any  moment,  and  if  delivery  were  refused 
the  vendor  could  not  resist  an  action  for  the  conversion  of 
the  goods.  Suppose,  however,  the  vendee  within  a  month 
is  insolvent,  and  the  goods  in  the  possession  of  the  vendee. 
The  vendor  can  say:  ''  I  do  not  care  what  credit  I  gave 
you  ;  you  are  insolvent,  and  I  shall  now  retain  these 
goods  as  against  you  until  the  purchase-money  is  paid." 

Such  are  the  principal  propositions  of  law  which  you 
will  find  in  that  part  of    Lord   Blackburn's  work  in 
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which  he  treats  of   a  vendor's    lien.     Read   carefully 
the  case  of  Dixon  v.  Yatcs,  5  Barnewall  and  Adolphus  ; 
that  case  establishes  that  if  the  vendee  has  sold  some  or 
all  of  the  goods,  and  vested  the  property  therein  in  a 
sub-vendee,  the  vendor's  lien  can  be  asserted  as  against  / 
the  sub-vendee,  even  although  the  sub-vendee  has  paid  I 
the  whole  or  part  of  the  purchase-money  to  his  vendor./ 
The  first  vendor  may  assert  his  lien  as  against  the  sub-y 
vendee,   although  he  has    allowed  the    sub-vendee    to 
remove  or  have  possession  of  some  of  the  goods  pur- 
chased, unless  there  is  a  clear  intention  that  the  delivery 
of  a  part  shall  be  deemed  to  be  a  delivery  of  the  whole. 
The  case  of  Dixon  v.  Yates,  if  carefully  studied,  will 
greatly  instruct  you  as  to  what  acts  by  a  sub-vendee, 
acquiesced  in  by  the  first  vendor,  may  amount  to  posses- 
sion being  given  of  the  whole  or  part  of  the  goods.  May  I 
say  to  you,  that  whenever  you  are  reading,  and  you  find  a 
statement  that  such  and  such  acts  do  or  do  not  amount 
to  taking  possession,  note  the  case   and    its    circum- 
stances ;  make  a  note  of  it,  and  have,  as  far  as  you  can,  in 
your  possession,  all  the  decisions  as  to  what  constitutes 
or  does  not  constitute  possession.    You  will  find  in  that 
case  the  Court  held  that,  although  the  sub-vendee  had 
gone  and  marked  the  puncheons  of  rum  which  had  been 
sold,  and  actually  coopered  them,  these  acts  did  not  con- 
stitute a  taking  possession,  and  the  vendor  was  entitled 
to  retain  possession  of  the  goods  sold,  on  the  bills  of 
exchange  being  dishonoured  which  were  given  for  the 
price.     There  is  in  the  Sale  of  Goods  Act  the  state- 
ment   that,    where    the    property   in    goods    has    not 
passed  to  the  buyer,  the  unpaid  vendor  may  not  only 
bring  an  action,  with  all  the  usual  remedies,  for  non- 
acceptance  and    payment   of   the    goods,  but  that  he 
has  a  right  of  withholding  delivery  similar  to  and  co- 
extensive with  his  rights  of  lien  and  stoppage  in  transitu 
where  the  property  has  passed  to  the  buyer.     I  cannot 
understand  a  man  having  a  remedy  by  withholding  his 
own  property.     If   the  property  in  the  goods   has  not 
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passed  to  the  vendee,  the  vendor  can  do  what  he  likes- 
with  his  own  goods ;  he  can  withhold  the  delivery  of  them 
or  sell  them.  If  he  does  not  deliver  in  conformity  with 
the  contract,  an  action  will  lie  against  him  for  damages 
for  non-delivery.  It  is  no  remedy  for  him  to  keep  his 
own  property — that  he  can  always  do,  and  without  the 
provisions  of  sub-section  2  of  section  39.  Keep  the  rights 
of  the  vendor's  lien  for  unpaid  purchase-money  and  the 
vendor's  right  to  stop  in  transit u  quite  distinct.  Do  not 
introduce  either  of  them  into  a  case  where  the  property/ 
in  the  goods  has  not  passed  to  the  vendee.  Sub-section) 
2,  section  39,  gives  no  additional  remedy  to  the  vendor, 
and  confuses  the  study  of  important  principles  of  the 
law  relating  to  the  sale  of  goods.  The  great  thing  is 
to  learn,  when  the  vendor,  who  is  unpaid,  is  not  obliged 
to  deliver  goods  under  the  contract.  He  is  not  obliged 
to  deliver  when  the  purchaser  becomes  insolvent. 

In  the  case  of  Ex  parte  Chalmers,  in  Law  Reports, 
8  Chancery  Appeals,  p.  289,  Lord  Justice  Mellish  said  that 
when  the  purchaser  becomes  insolvent  the  seller,  not- 
withstanding he  may  have  agreed  to  allow  credit  for  the 
goods,  is  not  bound  to  deliver  any  more  goods  under  the 
contract  until  the  price  of  the  goods  not  yet  delivered  is 
tendered  to  him,  and  if  a  debt  is  due  to  him  for  the  goods 
already  delivered  he  is  entitled  to  refuse  to  deliver  any 
more  till  he  is  paid  the  debt  due  for  those  already  de- 
livered, as  well  as  the  price  of  those  still  to  be  delivered. 

Let  me  now  spend  a  few  minutes  in  considering  the 
vendor's  right  of  stoppage  in  transits.  This  right  can 
only  be  exercised  by  a  person  who  is  a  vendor,  or  stands 
in  the  situation  of  a  vendor.  Thus,  an  agent  in  a  foreign 
country  who  has  bought  goods  for  a  principal  in  England, 
and  who  is  forwarding  them  to  this  country,  will  be 
deemed  to  be  a  vendor  ;  so  also,  an  agent  of  the  seller, 
to  whom  the  bill  of  lading  has  been  indorsed.  A  person 
who  is  a  surety  for  the  payment  of  the  goods  would  not 
be  deemed  to  stand  in  the  position  of  a  vendor.  Again, 
the  right  to  stop  in  transitu  never  arises  until  the 
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property  in  the  goods  has  ve^ed  in  the  vendee,  and  the 
goods  have  been  delivered  to  the  vendee,  or  the  vendor 
has  parted  with  the  possession  of  them.     The  delivery 
mentioned  in  the  last  sentence  means    delivery  to  a 
third  person  for  the  purpose  of  being  conveyed  to  the 
vendee.     Undoubtedly  by  delivery  of  the  goods  to  a 
carrier,  who  receives  them  for  the  vendee,  and  under- 
takes to  convey  them  to  the  vendee,  the  goods  are  in 
the  possession  of  the  vendee.     This  has  been  established 
from  the  very  earliest  period,   and  yet   it    is  in  such 
a    case,    that    the    right    to    stop    in    transitu   arises. 
The  property  in  the  goods  has  passed  to  the  vendee  ; 
the  vendor  has  parted  with  the  possession ;  the  vendee 
is,  by  means  of  the  delivery  to  the  carrier,  in  possession 
of  the  goods.    In  such  a  case  it  has  been  provided  that, 
if  the  vendor,  who  is  unpaid  finds  that  the  vendee  has 
l)ecome  insolvent  whilst  the  goods  are  in  transitu,  the 
vendor  may  stop  the  goods  whilst  they  are  in  transitu — 
that  is,  as  long  as  they  are  in  the  possession  of  a  person 
who  is   a  middleman  between  the  vendor  or  vendee, 
or  in  the  possession  of  an    agent  for  the    purpose  of 
carrying  the  goods  to  their  destination.     If  the  goods 
have  come  into  the  possession  of  the  vendee,  otherwise 
than  by  the  delivery  to  the  middleman,  or  have  come 
into  the  vendee's  possession  by  a  subsequent  agreement 
of    the    middleman    to    hold    expressly   the    goods    as 
bailee  for  the  vendee,  the  right  to  stop  does  not  exist. 
The  transit  is  at  an  end. 

If  the  right  of  stoppage  exists,  the  payment  of  part 
of  the  price,  does  not  take  it  away ;  and  the  right  still 
exists  as  applicable  to  the  whole  of  the  goods  sold.  In 
discussing  stoppage  in  transitu  it  is  no  use  giving  me 
all  the  cases  to  show  the  property  has  passed.  In 
treating  of  stoppage  in  transitu,  I  assume  the  property 
has  passed.  I  also  assume  there  is  possession  of  the 
goods  on  the  part  of  the  vendee — possession,  however, 
only  of  a  certain  kind  and  to  a  certain  extent.  The 
vendee  may  be  in  possession  when  the  goods  are 
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delivered  to  a  carrier  for  him,  but  the  possession  which  is 
acquired  by  a  vendee  through  the  goods  being  delivered 
to  a  carrier,  for  the  purpose  of  being  conveyed,  either 
by  land  or  water,  to  the  vendee,  is  not  such  a  possession 
as  prevents  the  vendor  from  exercising  his  right  of 
stoppage  in  transitu.  He  can  stop  the  goods  whilst  they 
are  in  transitu  and  in  the  hands  of  a  carrier  or  a  middle- 
man for  the  purpose  of  the  goods  reaching  the  vendee. 
When  once  the  goods  are  delivered  to  the  vendee, 
other  than  by  delivery  to  a  middleman,  there  is  no 
transit,  or  the  transit  is  at  an  end.  On  this  point  let 
me  call  your  attention  to  the  case  of  Schotsman  v.  Lanca- 
shire and  Yorkshire  Railway  Company,  2  Chancery 
Appeals,  p.  332.  In  that  case  the  goods  were  put  on 
board  the  vendee's  own  vessel,  trading  from  Rouen  to 
London,  and  the  bills  of  lading  were  made  out  in  favour 
of  the  vendee.  The  goods  were  put  on  board  the 
vendee's  own  vessel,  which  was  being  put  up  as  a 
general  ship.  The  vendee  became  insolvent,  and  the 
question  was  whether  the  vendor  had  a  right  to  stop 
the  goods  on  their  passage  to  England,  and  Lord 
Chancellor  Chelmsford  and  Lord  Justice  Cairns  decided 
that  putting  the  goods  on  board  the  vendee's  vessel 
at  Rouen  was  a  delivery  to  the  vendee  himself ;  that 
the  vendee  had  possession  of  the  goods  ;  that  the 
possession  of  the  vendee  was  not  by  means  of  the 
act  of  a  carrier  or  third  person  who  held  the  goods 
for  the  purpose  of  forwarding  the  goods  to  their 
•destination :  consequently  that  no  right  of  stoppage 
in  transits  could  be  exercised ;  that,  in  fact,  the 
goods  had  never  been  in  transit.  It  is  clear,  if  the 
vendee  sends  to  the  place  of  business  of  the  vendor 
and  gets  the  goods  put  into  his  own  cart,  he  has 
possession. 

In  order  that  the  right  of  stoppage  in  transitu  should 
arise,  the  vendee  must  have  become  insolvent.  It  is  not 
necessary  that  the  vendee  should  have  been  made  a 
bankrupt,  or  even  committed  an  act  of  bankruptcy. 
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It  will  be  sufficient,  if  it  is  clear  he  is  unable  to  meet 
his  business  engagements. 

The  next  thing  to  endeavour  to  define  is  the 
transit.  You  must  look  at  the  place  of  destination 
mentioned  by  the  purchaser,  or  the  terms  of  the  con- 
signment, and  the  place  to  which  the  things  are  to  be 
sent.  Now,  gentlemen,  it  will  be  well  to  offer  a  few 
illustrations  for  your  guidance.  If  the  vendee,  who 
may  be  a  Canadian  merchant,  and  the  goods  will  ulti- 
mately be  sent  to  Canada,  says,  "  Send  the  goods 
in  to  Mr.  Johnson,  my  packer,  in  Friday  Street " 
(for  there  was  the  well-known  business  of  packer  in 
London  in  former  days,  when  men  used  to  buy  small 
parcels  of  goods  from  various  houses  of  business  and 
have  them  sent  to  one  place  in  order  to  the  goods  being 
packed  up  and  sent  abroad)  ;  if  the  goods  have  been  put 
into  the  hands  of  a  carman  for  delivery  to  the  packer, 
before  the  goods  have  reached  the  packer  the  vendor  can 
say,  "  Please  give  me  back  the  goods."  He  is  entitled  to- 
do  so  and  to  resume  possession  of  the  goods :  the  desti- 
nation is  not  reached.  If  the  goods  have  reached  the 
premises  of  the  packer  the  transit  is  ended.  The  vendor 
has  no  right,  if  the  vendee  is  insolvent,  to  resume  posses- 
sion, although  the  goods  are  to  be  forwarded  to  another 
and  distant  place.  As  between  the  vendor  and  the 
vendee,  the  packer's  warehouse  is  the  destination.  The- 
goods  will  not  be  forwarded  on  another  journey  until 
fresh  orders  and  fresh  directions  are  given.  Again, 
suppose  I  tell  the  vendor,  the  goods  are  to  go  to  Mr. 
Johnson,  of  Hull,  and  there  remain  until  I  give 
instructions  whether  they  are  to  go  to  Hamburg  or 
Kiel ;  if  the  goods  reach  Mr.  Johnson,  of  Hull,  and  the 
goods  are  in  his  possession,  the  transit  is  at  an  end.  If 
I  say  to  the  vendor,  "The  goods  are  to  go  to  Kiel,  via 
steamer  from  Hull,  care  of  Mr.  Johnson,"  although  he 
is  to  start  them  on  their  journey  when  they  reach  Hull,, 
the  transit,  in  my  opinion,  is  not  at  an  end  when  the 
goods  reach  Hull.  The  goods  are  still  in  transit,  and  the 
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vendor  can  stop  the  goods  before  they  reach  Kiel.  Take 
these  illustrations  with  you,  and  you  will  perhaps  have 
no  difficulty  in  arriving  at  a  correct  conclusion  as  to 
what  in  any  case  the  transit  is. 

There  is  another  thing  to  which  I  must  call  your 
attention.  The  transit  may— be-  determined  by-the 
defendant  getting  possession  of  the  goods  before  they 
reach  the  agreed^pbint  of  destination.  Supposing  the 
goodslire  tonbtTsent  to  a  wharf  near  London  Bridge  :  it 
has  been  held  that  if  the  vendee  goes  down  the  river 
and  asks  the  captain  of  the  steamer  for  the  goods,  and 
obtains  possession  of  them,  the  transit  is  at  an  end, 
although  the  goods  have  not  reached  the  place  which 
was  in  the  mind  of  the  vendor  when  he  started  the 
goods.  Then,  gentlemen,  the  right  to  stop  in  transitu 
is  gone  as  soon  as  ever  the  carrier  or  the  middleman 
puts  the  goods  into  the  possession  of  the  vendee,  or 
changes  the  character  in  which  he  holds  them,  and  agrees 
to  hold  them  as  bailee  or  warehouseman  for  the  vendee. 

I  may  tell  you  that  the  mere  bankruptcy  of  the  pur- 
chaser does  not  in  itself  operate  as  a  countermand  of 
delivery  nor  prevent  his  taking  delivery  of  the  goods 
purchased.  The  vendee,  if  insolvent,  is  at  liberty  to 
reject  the  goods. 

How  is  the  right  of  stoppage  in  transitu  effected? 
By  notice  given  to  the  carrier,  or  to  his  servants  who 
are  in  charge  of  the  goods,  if  the  goods  are  in  the  posses- 
sion of  a  servant  of  the  carrier.  If  the  goods  are  on 
board  a  vessel  on  its  voyage,  it  is  no  use  giving  notice  to 
the  owner  at.  Liverpool,  unless  you  give  it  under  such  cir- 
cumstances that  he  has  the  opportunity  by  due  diligence 
of  informing  the  captain,  and  requesting  him  not  to 
deliver  the  goods  to  the  vendee.  I  need  not  tell  you 
that  in  our  days,  the  owner  of  the  vessel,  or  other 
person  to  whom  the  request  to  stop  is  properly  made, 
should  use  the  telegraph,  or  any  means  that  shall 
be  quickest  for  effecting  the  request  of  the  vendor. 

So    far,    therefore,    for   the   stoppage   in    transitu. 
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It  supposes  property  in  the  vendee,  and  it  supposes 
that  the  goods  have  been  put  into  the  possession 
of  some  one  for  the  purpose  of  what  is  called 
taking  the  goods  home,  or  taking  them  to  the 
place  which  is  appointed  for  them.  It  can  be 
exercised  before  the  goods  reach  their  destination. 
It  cannot  be  exercised  after  the  vendee  has  obtained 
what  is  sometimes  called  "actual  possession,"  as  by 
delivery  to  the  vendee,  or  by  the  carrier  having  agreed 
to  change  his  character  from  that  of  carrier  to  that 
of  bailee.  So  much,  therefore,  for  this  law  relating  to 
stoppage  in  transitu.  Do  not  trouble  yourself  with 
the  question  of  whether  the  property  has  passed.  That 
relates  to  another  and  different  part  of  your  study 
altogether. 

Now,  gentlemen,  the  only  thing  which  I  need  tell 
you,  in  addition  to  what  I  have  already  said,  is  the  way 
in  which   the    stoppage  in  transitu  may  be  defeated. 
You  know  very  often  goods  are  put  on  board  a  vessel 
under  what  is  called  a  "bill  of  lading,"  and  from  Lick- 
barrow  v.  Mason  down  to  the  present  time  there  have 
been  great  discussions  as  to  the  circumstances  under 
which  the  right  of  stoppage  in  transitu,  may  be  defeated. 
It  is  now  clear  and  settled  law  that  if  the  goods  are 
represented  by  a  bill  of  lading — that  is  to  say,  have 
been  put  on  board  a  vessel  and  a  bill  of  lading  taken 
in  such    terms,   or  subsequently  endorsed,  as  to  give 
the  vendee  the  property  in  the  goods,  if  the  vendee, 
whilst  the  goods  are  in  transitu,  parts  with  the  bill 
of     lading   to   a   bond-fide    purchaser  for    value,    the 
right    to    stop    in    transitu   against    the    sub-vendee 
does    not    exist.^    If    the    vendee,    instead   of   selling 
the  goods,  parts  with   the  bill  of  lading  to  a  bond-Jide 
pledgee,  the  right  of  stoppage  in  transitu  is  defeated 
to  the  extent  of  the  pledge.    You  will  find  the  authori- 
ties all  collected  under  the  head  of  Lickbarrou-  v.  Mason 
in    Smith's   Leading  Cases.     It   is   enough  for  me  to 
refer  you  to  that  case  and  the  authorities  cited  under 
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it.  I  hope  the  few  observations  I  have  offered  you 
may  facilitate  their  study.  I  may  also  state  that  a  con- 
tract of  sale  is  not  rescinded  by  the  mere  exercise  by  an 
unpaid  seller  of  his  right  of  lien  or  retention  or  stoppage 
in  transitu. 

Now,  gentlemen,  my  task  is  finished.  I  have  had  a 
great  pleasure  in  addressing  you.  I  must  have  taxed 
your  attention  very  much  to-night,  by  asking  you  to 
stay  longer  than  the  appointed  hour ;  but  the  law  relating 
to  the  sale  of  goods  is  a  very  serious  and  solemn  subject, 
and  requires  most  grave  study  before  one  can  speak 
advisedly  upon  it.  I  have  done  the  best  I  could  to 
give  you  a  plain,  simple  running  commentary  on 
nearly  all  the  important  provisions  of  the  Sale  of 
Goods  Act,  and  if  I  shall  render  assistance  to  any  one 
of  you  in  the  study  of  that  Act,  I  shall  be  amply 
repaid  for  the  time  and  labour  I  have  expended  in 
the  discharge  of  the  duty  I  undertook. 

As  I  may,  perhaps,  not  see  you  any  more,  and  this 
may  be  the  last  time  I  shall  have  the  privilege  of 
speaking  to  those  who  are  preparing  for  the  noble 
profession  of  the  law,,.!  should  like  to  say  a  few  words 
to  you  of  advice  and  encouragement.  I  should  like  to 
use  my  own  language ;  but  as  I  grow  older,  I  have 
before  me  more  constantly  the  example  of  one,  and  the 
teaching  of  one,  whom  I  increasingly  love,  and  when 
I  have  his  language,  suitable  to  my  purpose,  I  cannot 
use  my  own.  I  do  not  mention  his  name,  as  this  is 
not  a  fit  place  in  which  to  mention  it ;  but,  using  his 
language,  I  say  to  you :  "  Be  thorough  in  all  you  do, 
and  remember  that,  though  ignorance  often  may  be 
innocent,  pretension  is  always  despicable.  Quit  you 
like  men,  be  strong,  and  the  exercise  of  your  strength 
to-day  will  give  you  more  strength  to-morrow.  Work 
onwards  and  work  upwards  ;  and  may  the  blessing  of 
the  Most  High  soothe  your  cares,  clear  your  vision,  and 
crown  your  labours  with  reward." 
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•exists  where  person  buying  goods  by  sample  has  a  portion  of 
the  goods  delivered  to  him  as  part  of  the  goods  he  is  to  pay 
for,  83 

illustrated  by  Hinde  v.   Whitehousc,  83 

Gardner  v.  Grout,  83 
there  must  be  unequivocal  act  to  prove,  where  vendee  is  in 

possession  of  goods  as  bailee,  84 
must  be  actual,  85 

may  be  inferred  from  goods  being  kept  for  long  time,  86,  92 
may  be  inferred  from  acts  done  which  were  more  than  sufficient 
to  examine  the  goods  to  see  whether  they  should  be  kept,  87 

illustrated  by  Parker  v.  Wallis,  87 

may  be  an,  under  Statute  of  Frauds  and  S.G.A.,  which  does 
not  prevent  vendee  from  complaining  of  quality  of  goods, 
88,  90 
illustrated  by  Morton  v.  Tiblctt,  89 
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not  a  case  of  conditional,  88,  91 

notion  of,  must  be  kept  quite  distinct  from  that  of  receipt- 

though  in  early  days  confused,  91 
additional   meaning  given   to,   by  sub-s.    3  of   sect.  4  of  the 

S.G.A.,  91 
cannot  be  inferred  from  mere  delivery,  92 

APPROPRIATION, 

at  time  of  contract,  39 

subsequent  thereto,  39 
at  election  of  vendor,  39 
unconditional  in  S.G.A.,  39 
no  such  thing  as  conditional,  39 

until  made,   vendor  can  part  with  goods  to  anybody  on  any 
terms  he  pleases,  39 
illustrated  by  judgment  of  Willes,  J.,  in  Godts  v.  Rose,  39 

AUCTION, 

contracts  at,  within  provisions  of  Statute  of  Frauds,  61 
are  within  S.G.A.,  62 

each  buying  at  a  sale  by,  is  a  distinct  contract,  62 
a  number  of  purchases  in  a  shop  are  regarded  as  one  contract,  62 
effect  of  acceptance  of  part  of  goods  so  purchased,  62 

AUSTIN,  MR., 

contended  for  keeping  distinct  "  contract "  and  "  conveyance,"  9- 
laboured  intensely  to  give  definition  of  property,  13 
used  do-minium  to  describe  fee  simple,  13 

and  an  estate  for  life  and  a  lease  for 

years,  13 
BARGAIN  AND  SALE, 

answers  to  perfecta  emptio  of  Roman  law,  7 
and  to  sale  of  Scotch  law,  7 

in  some  respects  a  contract,  in  others  a  conveyance,  8 
consequences  of,  8 

importance  of  knowledge  of  law  relating  to,  if  execution  put  in 
upon  premises  of  vendor,  8 

BLACKBURN,  LORD, 

"  a  clear-headed  and  learned  judge,"  4 

wrote  for  lawyers  and  assumes  that  they  were  acquainted  with 
phrases  "property,"  "possession,"  "contract,"  "convey- 
ance," 4 

comment  by,  on  Whitchousc  v.  Frost,  31 

statement  by,  that  in  early  times  if  parties  agreed  for  sale  of 
something  present  and  the  vendee  was  to  pay  in  cash,  if 
parties  separated  without  delivery  or  payment,  no  contract,  59- 
not  so  now,  59 
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BREACH  OF  CONTRACT, 

refusal  to  pay  may  be  such  a,  as  entitles  vendor  to  say  "  I  shall 
deliver  no  more  goods,"  126 

illustrated  by  Withers  v.  Reynolds,  126 
contrasted  with  Mersey  Steel  Co.  v.  Naylor,  127 

BULLEN  AND  LEAKE,  on  Pleading, 

no  form  of  action  in,  for  breach  of  condition,  but  of  promise 
that  goods  shall  be  reasonably  fit,  or  merchantable,  or  equal 
to  sample,  145 

CONTRACT, 

definition  of,  9 

has,  as  a  rule,  no  effect  on  subject-matter  of  contract,  9 
gives  rise   only  to  personal   obligations  against   determinate- 
persons,  9 
gives  rise  to  a  jus  in  personam,  9 

CONTRACT  AND  CONVEYANCE, 

distinction  between,  not  maintained  by  law  of  England,  9 
difference  between,  seen  in  common  law,  relating  to  sale  of  an 

estate  in  land,  10 
how  such  sale  effected,  10 

kept  quite  distinct  by  common  law  in  case  of  land,  10 
how  regarded  by  Courts  of  Equity,  10 

CONTRACT  OF  SALE, 

may  of  itself   without  delivery  transfer  the  property  in  the 

thing  sold,  6 

two  divisions  of,  sale  and  agreement  to  sell,  6 
division   of,  into  sale  and  agreement  to   sell  effected  not  by 

words  parties  use,  but  by  contract  into  which  parties  have 

entered,  6 

if  property  passes  by  contract,  the  contract  is  a  sale,  6 
other  contracts  of  sale,  are  agreements  to  sell,  6 
"  sale  "  is  bargain  and  sale  of  pleading  notoriety,  6 
bargain  and  sale  an  executed  contract,  6 
agreement  to  sell  an  executory  contract,  6 
never  of  itself  passed  property  to  purchaser  in  Roman  law  or 

Scotch  law,    7 

traditio  necessary  to  pass  property.  7 

sometimes  in  English  law  has  the  effect  of  a  conveyance,  8 
four  conceptions  involved  in— contract,  conveyance,  property, 

possession,  25 

definition  of  in  S.G.A.  requires  explanation  of  four  legal  con- 
ceptions— contract,  conveyance,  property,  possession,  25 
in   definition,    reference  is    made    to  what    is    scarcely   ever 

expressed  and  there  is  an  omission  of  what  is  expressed  or 

implied  in  every  contract  of  sale,  25 
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CONTRACT  OF  SALE— continued. 

definition  of,  as  it  should  be  given,  26 

advantage  of  confining  definition  to  delivery,  26 
whether  property  passes  by,  depends  on  intention,  26 
where  no  intention  expressed,  law  provides  rules  for  creating 

intention,  26 

to  pass  property,  must  attach  on  specific  or  ascertained  goods,  27 
this  affirmative  statement  not  to  be  found  in  S.G.A.  1893,  27 
statements  in  S.G.A.  1893,  as  to  transfer  by  contract  without 

delivery  are  in  part  misleading,  27 

may  attach  on  specific  or  ascertained  goods  either  at  the  time 
of  formation  of  the  contract  or  subsequently  thereto,  34 

attaching  on  goods  at  time  of  contract,  illustrated  by 

Tarling  v.  Baxter,  34 
attaching  by  subsequent  appropriation,   illustrated  by 

Rohde  v.  Thwaites,  36 

made  and  completed  by  the  consent  of  the  parties  to  it,  53 
neither  by  common  law  nor  Statute  need  contract  be  in  writing, 

53,  99 

memorandum  in  writing  of  the  contract  required  in  the  absence 
of  other  conditions  by  sect.  4  of  the  S.G.A.  1893,  a  re-enact- 
ment of  sect.  17  of  29  Ch.  II.  c.  3,  53,  99 
much  of  the  ordinary  law  of  contracts  applicable  to,  54 
parties  must  agree  to  the  same  thing,  be  ad  idem,  54 
may  be  oral,  or  written,  or  partly  oral  and  partly  written,  54 
may  be  express  or  implied,  54 
implied,  example  of,  54 
implied,  a  real  contract,  55 

if  in  writing,  oral  evidence  inadmissible  to  add  to  or  vary,  55,  99 
local  usages  or  customs  presumed  to  form  part  of,  unless  ex- 
pressly or  impliedly  excluded,  56 
common  mistake  as  to  usages,  56 

difficulty  in  determining  if  usages  are  impliedly  excluded,  56 
•way  to  determine  question,  56 

mistake   made  by  judge  and  by  Court  of   Exchequer  in 

Field  v.  Lelcan,  57 
set  right  by  Exchequer  Chamber,  58 

illustrated  by  Bailey  v.  Su-cctinrj,  100 

Wilkinson  v.  Evans,  100 
memorandum  in  writing  of, 

must  be  in  existence  before  action  is  commenced,  99,  100 
will  satisfy  provisions  of  sect.  4  of  S.G.A.,  although  written 
not  to  supply  evidence  of,  but  to  repudiate  contract,  100 
will  be  good,  if  written  by  vendee  to  third  person,  even 

vendee's  agent,  101 

may  be  gathered  from  course  of  correspondence  or  a 
number  of  documents  if  parol  evidence  not  required  to 
connect  them,  101 
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memorandum  in  writing  of — continued. 

not  sufficient  if  parol  evidence  required,  101 
illustrated  by  Boydell  v.  Drummond,  103 

Pierce  v.  Corf,  105 
what  must  appear  in,  108 
signature  of  the  party  to  be  charged,  110,  111 
party  to  be  charged  means  party  who  is  being  sued,  111 

decided  in  Laythorp  v.  Bryant,  111 
"  parties  to  be  charged  "  in  Statute  of  Frauds  has  become 

';  party  to  be  charged  "  in  S.G.A.,  111 
must  contain  the  true  contract  between  the  parties,  111 

illustrated  by  Acelal  v.  Levy,  112 

proposal  in  writing  verbally  accepted  will  constitute,  113 
illustrated  by  Rcuss  v.  Picksley,  113 

Warner  v.   Williiirjton,  113 
signature  to,  what  is  sufficient, 
printed,  113 

in  initials,  even  in  pencil,  113 
by  telegram,  114 
need  not  be  subscribed,  114 

illustrated  by  Johnson  v.  Dodgson,  114 
must  govern  every  part  of  agreement,  117 
illustrated  by  C'tton  v.  Caton,  116,  117 
tiee  STATUTE  OF  FEAUDS,  SALE  OF  GOODS  ACT 
conditions  in, 

connected  with  th-ee  other  things — representation,   war- 
ranty, fraud,  130 

condition  and  warranty  sometimes  used  interchangeably,  131 
condition,  some  fact  or  event  upon  which  existence  of  con- 
tract depends,  131 

sometimes  a  provision  that  in  a  certain  event  contract  shall 
be  void,  or  valid  only  on  happening  of  certain  event,  131 
twofold  meaning  of,  one  imposing  and  one  not  imposing  an. 

obligation,  13'2 
involving  agreement  on  part  of  seller,  134,  135 

illustrated  by  Gorrissen  v.  Perrin,  137 
not  involving  agreement  on  part  of  seller,  135 
illustrated  by  Boyd  v.  Si/kin,  135 

Johnson  v.  Macdonald,  135 
Hale  v.  Rawson,  135 
non-fulfilment  of,  may  put  an  end  to  agreement,  136 

illustrated  by  Bannerman  v.   White,  136 
warranty  in, 

an  assurance  or  a  promise  that  something  exists  generally 
in  a  matter  collateral  to  the  principal  object  of  the  con- 
tract, 131 
sometimes  used  interchangeably  with  condition,  131 
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CONTRACT  OF  SALE— continued. 

conditions  in,  when  implied,  141  ct  scq. 
representations  in, 

statements  made  during  negotiations,  130 
do  not  form  part  of  contract,  130 
unless  amounting  to  warranty  or  condition,  131 
difference  between,  and  warranty,  illustrated  by  Hopkins 

v.  Tanqueray,  132 
Russell  v.  Nicolojndo,  134 
if  untrue,  contract  may  be  rescinded,  133 
no  action  for  damages  for,  unless  fraudulent,  133,  139 
when  fraudulent,  133 

CONTRACTS, 

executed  and  executory,  meaning  of,  6 

CONVEYANCE, 

transfers  ownership  in  a   movable  or   immovable   thing   from 

one  person  to  another,  9 

imposes,  as  a  rule,  no  obligation  on  the  transferor  or  transferee.  9 
gives  no  jus  in  personam,  9 
gives  jus  in  rem,  10 

CONVEYANCE  OF  CHATTELS, 

how  effected  under  English  law,  10 

by  delivery  with  intention  to  pass  property,  10 

by  instrument  under  seal,  10 

by  contract  alone,  without  delivery,  10 

COURTS  OF  EQUITY, 

looked  on  that  as  done  which  ought  to  be  done,  10 

regarded  vendee  as  owner  of  estate  where  decree  for  specific 

performance  would  have  been  granted,  11 
hence  contract  operated  as  conveyance,  11 

DAMAGES, 

measure  of,  in  action  for  non-delivery  of  goods,  ordinarily  the 
difference  between  the  contract  price  and  the  market  price 
at  time  of  breach,  154 

DELIVERY  OF  GOODS, 

acceptance  cannot  be  inferred  from,  92 

even  to  vendee  himself,  92 
how,  may  be  made,  92 

when  goods  are  in  possession  of  bailee  for  vendor,  93 

frequently  effected  by  order  on  bailee  by  vendor,  94 
by  vendor  agreeing  to  hold  as  bailee  for  vendee,  94 
there  will  then  be  actual  receipt  by  vendee,  94 
illustrated  by  Castle  v.  Sworder,  94 
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DELIVERY  OF  GOODS— continued. 

when  effected,  where  the  vendor  is  owner,  property  passes  to 

the  vendee,  25 
and  in  some  cases  where  vendor  is  not  owner,  25 

DESCRIPTION, 

sale  of  goods  by,  146 

DOMINIUM, 

the  entire  and  largest  interest  a  man  can  have  in  land,  13 

not  strictly  applicable  to  interest  a  private  individual  has  in 

land,  13 

is  in  the  Crown,  individual  has  only  fee  simple,  13 
used  by  Mr.  Austin  to  describe  fee  simple,  13 
fragments  of,  14 
what  constitutes,  14 

EARNEST, 

something  given  to  bind  the  bargain,  98 
See  S.G.A.,  sect.  4,  98 

ELLENBOROUGH,  LORD, 

saying  of,  no  property  without  individuality,  24 

FUTURE  GOODS, 

sale  of,  formerly  void,  22 
now  good,  22 

INDIAN  CODE, 

in,  "no  action  shall  be  brought,"  means  agreement  shall  have 
no  force  and  effect,  76 

INDIVIDUALITY, 

necessary  to  property,  2'2 

illustrated  by  Acraman  v.  Morrice,  23 

INFORMAL  AGREEMENTS, 

according  to  Sir  F.  Pollock,  agreements  which  subsist  and  have 
the  force  and  effect  of  contracts  for  every  other  purpose  than 
the  purpose  of  bringing  an  action,  77 

JUS  AD  REM  (ACQUIEENDAM), 

right  where  the  property  in  a  particular  thing  agreed  to  be  sold 
does  not  pass  by  contract ;  phrase  used  by  Lord  Watson  in 
Seath  v.  Moore,  10 

JUS  DISPONENDI, 

if  property  has  passed  and  vendee  is  entitled  to  possession, 
vendor  cannot  have,  40,  48 
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JUti  DISPONENDI—  continued. 

with  respect  to,  the  real  point  is  the  same  whether  person  into- 
whose  hands  goods  are  put  be  carried  by  land  or  by  water,  41 
more  frequently  exists  in  case  of  carriage  by  water,  41,  43 
whole  transaction  must  be  looked  at  to  see  if  owner  has,  43 
error  of  Lord  Bramwell  with  regard  to,  in  Brown  v.  Hare,  44 
Cases  on  Brown  v.  Hare,  44  et  scq. 

Shepherd  v.  Harrison,  44  et  seq. 
v.  Shutcr,  44  et  seq. 


JUS  IN  PERSON  AM, 

a  right  against  determinate  person  or  persons,  10 

JUS  IN  REM, 

a  right  availing  against  all  the  world,  10 
property  frequently  expressed  by,  10 

LEX  FORI, 

determines  the  particular  remedy  to  be  awarded,  the  limitation 
of  the  action,  the  rules  as  to  the  admissibility  of  evidence,  76> 
absence  of  all  remedy  no  part  of,  76 

LEX  LOCI, 

as  a  rule  determines  the  validity  of  a  contract,  75 

LIEN, 

See  VENDOR'S  LIEN 

MAINE,  SIR  H., 

obligation  of  author  to,  14 

MARKET  OVERT, 
what  is,  146 

see  sect.  22  S.G.A.,  147 

revesting  of  property  in  original  owner  of  property  stolen  and! 
sold  in,  where  thief  prosecuted  and  convicted,  147 
see  sect.  24  S.G.A.,  147 

title  may  be  asserted  against  person  who,  at 
the  time  of   conviction,  has   goods  in   his. 
possession,  148 
but  goods  must  be  in  existence  at  that  time, 

148 

no  revesting  after  conviction  of  goods  sold  in, 
when  goods  obtained  by  fraud,  148 

MEMORANDUM  IN  WRITING, 
See  CONTRACT  OF  SALE 
Bee  S.G.A.,  sect.  4 

Statute  of  Frauds,  sects.  4  and  17 
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MOVABLE  AND  IMMOVABLE  THINGS, 

distinction  between  in  English  law  as  to  actions  of  trespass,  14 

POLLOCK,  SIR  FKEDERICK, 

in  his  work  on  Contracts  speaks  of  "  informal  agreements,"  68 
says  that  under  sect.  4  of  Statute  of   Frauds  you  may  have 

informal  agreements,  77 
See  STATUTE  OF  FRAUDS 

POS8ESSIO, 

left  undefined  by  Roman  lawyers,  11 

meaning  of,  discovered  by  German  professor,  11 

POSSESSION, 

may  be  separate  from  ownership,  15 

importance  of,  in  dealing  with  receipt  of  goods  under  sect.  4  of 

the  Sale  of  Goods  Act,  16 
Baron  Martin  on,  16 
illustrations  of,  17 
definition  of,  for  English  law,  "  physical  control  with  intention 

to  hold,"  18 

bailee  had  not  according  to  Roman  lawyers,  18 
in  English  law  any  person,  married  woman  or  infant,  can  take 

possession  for  another,  18 
importance  of,  in  stoppage  in  transitu,  18 
prima  facie  evidence  of  ownership,  18 
distinction  between,  and  ownership  to  be  kept  in  mind,  19 
vendor  may  part  with  by  agreement,  although  there  is  no  touch- 
ing of  or  dealing  with  goods,  19 
illustrations,  19 

importance  of  cases  in  which  change  of,  by  agreement,  19 
necessity   of    discussing    and    understanding,    in    considering 

definition  of  sale  in  Act  of  1893,  20 

PROPERTY, 

sum  of  all  the  ways  in  which  a  movable  or  immovable  thing 
can  be  lawfully  used  and  enjoyed,  together  with  the  right 
to  possession,  11 

does  not  pass  in  ascertained  goods  where  something  has  to  be 
done  to  put  them  into  a  deliverable  state,  29 

c.y.,  if  goods  have  to  be  measured  to  ascertain  price,  29 
will  not  pass  by  contract  itself  where  goods  sold  are  part  of  a 
larger  mass  and  have  no  individual  existence,  31 

illustrated  by  Ruyg  v.  Minctt,  32 

nor  by  subsequent  appropriation  by  vendor  unless  with 
assent  of  vendee,  36 

illustrated  by  Atkinson  v.  Sell,  36 

M 
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PROPERTY— continued. 

may  pass  by  election  of  vendor,  37 

where  terms  of  contract  confer  on  vendor  right  of  election, 

37 

illustrated  by  Frayano  v.  Long,  38 
may  pass  by  appropriation  at  time  of  contract,  39 

subsequent  thereto,  39,  42 
by  election  of  vendor,  39 

whether  it  passes  depends  on  intention  of  parties,  48 
does  not  pass  in  absence  of  express  or  implied  intention  unless 
goods  are  in  deliverable  state,  49 

illustrated  by  Hanson  v.  Meyer,  50 

but  will  pass,  where  express  or  implied  intention  exists,  49 
illustrated  by  Young  v.  Matthews,  49 

PROPERTY  AND  POSSESSION, 

difficult  to  find  definition  of,  in  English  law,  11 
judges  80  or  100  years  ago  talking  as  if  they  had  no  clear  con- 
ception of  distinction  between,  11 

PROPERTY  IN  PERSONAL  CHATTELS, 

conditions  under  which  it   may  be  transferred  to  vendee  by 

contract  without  delivery,  20 
no  statement  in  S.G.A.  1893,  to  this  effect,  20 
contract  of  sale  may  transfer,  21 

whether    it    does,    depends    on     intention    of 

parties,  21 
cannot  pass  by  contract  of  sale  unless  vendor  have  property  in 

thing  he  professes  to  sell,  21 

this  proposition  is  not  distinctly  brought  out  in  S.G.A.  1893,  21 
does  not  pass  till  goods  ascertained,  21 
does  not  pass  sometimes  when  goods  are  ascertained,  21 

PURCHASE  OF  GOODS, 
what  passes  at,  25 
what  seller  promises  buyer,  26 

QUASI  CONTRACT, 

a  fact  or  event  imposing  an  obligation  just  as  if  parties  had 

agreed,  55 
example,  55 

RECEIPT, 

meaning  of,  under  sect.  17  of  Statute  of  Frauds  and  sect.  4  of 

S.G.A.,  78 

a  question  of  fact  or  of  inference  from  facts,  78 
meaning  of,  discussed,  92  ct  scq. 
Sec  DELIVERY  OF  GOODS 
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JtES  PERIT  DOMINO, 

vendee  suffers  loss  if  thing  sold  perishes  before  delivery,  7 
wiiy  loss  fell  on  vendee  in  Roman  law,  8 

ROMAN  LAW, 

consequences   in,   following   from    sale,   similar    to    those  in 

English  law,  8 
see  possession  in,  8 

SALE  OF  GOODS, 

law  as  to  large  portion  of, 
simplest  kind,  1 
founded  on   usages  of  trade  and  expectations  of  person* 

who  engage  in  it,  1 
knowledge  of  it  possessed  by  persons  not  in  trade,  simplicity 

of  portions  of  this  law,  illustrations  of,  2,  3 
portions  of,   call  for  closest  study,  strong  memory,  fairly 

clear  intellect,  3 

advantages  to  be  gained  by  mastering  these,  3 
what  are  these  portions,  3 

nature  and  meaning  of  possession  and  ownership,  4 
transfer  to  vendee  of  property  in  goods  without  delivery  of 

any  part  of  goods  sold,  4 
vendor's  lien  for  unpaid  purchase-money,  4 
vendor's  right  to  retain  analogous  to  stoppage  in  transitu,  4- 
right  of  stoppage  in  transitu,  4 

provisions  of  Sale  of  Goods  Act,  sect.  4,  a  reproduction, 

with  some  material  alterations,  of  sect.  17  of  Statute  of 

Frauds  (29  Chas.  II.  sect.  3),  and  of  9  Geo.  IV.  c.  14r 

sect.  7,  4 

expressed  in   Blackburn's  matchless  volume  on  Contract 

of  Sale,  4 
formerly  no  implied  warranty  of  title  on,  128 

illustrated  by  Morley  v.  Attcnborouyh,  128 
otherwise  where  vendor  was  to  procure  the  goods,  128 

or  affirmed  that  goods  were  his,  or  led  vendee  to  believe 

they  were  his,  128 
shopkeeper  selling  goods  impliedly  warranted  title,  129 

illustrated  by  Eichholz  v.  Bannister,  129 
performance  in, 

vendor  is  to  deliver  goods,  and  vendee  is  to  pay  for  them, 

153 

delivery  and  payment  to  be  concurrent  acts,  unless  other- 
wise agreed, 1 53 
in  absence  of  usage,  vendor  not  bound  to  send  goods,  vendee 

must  go  and  get  them,  153 

if  goods  are  to  be  sent,  they  must  be  sent  within  reasonable 
time  and  at  a  reasonable  hour  in  the  day,  153 
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SALE  OF  GOODS— continued. 
performance  in — continued. 

if  only  a  portion  sent,  vendee  is  not  bound  to  accept  them, 

153 

but  if  he  lakes  goods  tendered  he  must  pay  for  them,  154 
illustrated  by  Cunliffe  v.  Harrison,  154 

Levy  v.  Green,  154 

delivery  to  carrier  named  by  buyer  is  delivery  to  buyer,  154 
buyer  must  have  a  reasonable  opportunity  of  examining 
goods,  154 

illustrated  by  Ishcrwood  v.  Wkitmore,  154 

.SALE  OF  GOODS  ACT,  1893, 

has  darkened  much  of  the  clear  and  explicit  teaching  of  Lord 

Blackburn,  4 

definition  in  of  Contract  of  Sale  of  Goods,  5 
alteration  by,  of  law  of  England,  5 

until  1893  any  contract  or  agreement  for  the  sale  of  goods, 
whatever    the    consideration   might    be,  would    have    been 
deemed  to  be  a  contract  for  the  sale  of  goods,  5 
to-day  contract  must  be  for  a  "  price,"  6 

words  in  sect.  4  of,  "shall  not  be  enforceable  by  action,"  have 
probably  altered  the  law  as  laid  down  in  Smith  v.  Hudson,  68 

and  in  Noble  \.  Ward,  71 
earnest  in,  98 
part  payment  in,  98 

Court  must  be  satisfied  that  part  payment  has  been  made 
in  respect  of  goods  the  subject  of  the  claim  in  order  that 
parol  evidence  may  be  given  of  contract,  98 
memorandum  in  writing  in  sect.  4  of,  99 

sect.  6  of,  where  goods  have  perished  at  time  of  contract  with- 
out knowledge  of  vendor  and  vendee,  no  contract,  120 

principle,  illustrated  by  Couturier  v.  Hastie,  120 
^sect.  7  of,  where  contract  is  for  the  sale  of  specific  goods  and 
where,  without  any  fault  of  buyer  or  seller,  goods  perish  before 
property  has  passed  to  buyer,  agreement  avoided,  120 
principle,  illustrated  by  Taylor  v.  Cahlu-eU,  121 

Hoicell  v.  Coupland,  123 
sect.  9  of, 

determination  of  price  by  arbitration,  124 

where  arbitration    prevented  by    fault   of   either 

party,  action  for  damages  lies,  125 
sect.  10, 

whether  time  stipulated  for  is  of  the  essence  of  the 

contract,  125 
not  time  of  payment,  125 

illustrated  by  Martindttle  v.  Smith,  125 
time  fixed  for  delivery  is  of  essence,  126 
illustrated  by  Renter  v.  Sola,  126 
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SALE  OF  GOODS  ACT,  1893— continued. 
sect.  12, 

implied  warranty  of   title  by  vendor,   unless  circum- 
stances rebut  the  presumption,  128 
sect.  13,  sale  of  goods  by  description,  put  as  implied  condition 

that  goods  shall  correspond  with  description,  14.0 
is  a  clear  case  of  direct  understanding  and  agreement,  of 
express  or  implied  promise,  140 

illustrated  by  Chanter  v.  Jlopklns,  140 
Tye  v.  Fhiinore,  140 
Nichol  v.  Godts,  141 

sect.  14,  implied  conditions  as  to  quality  or  fitness,  142,  144 
illustrated  by  Randall  v.  Neu-son,  142 

Jo HCS  v.  Br'iyht,  142 

reasonable  fitness  of  article  supplied,  not  confined  to  con- 
tract of  sale,  142 

illustrated  by  Jlyman  v.  Nyc,  142 

Francis  v.  Cockcrell ,  143 
Searle  v.  Lavcrlck,  143 
Redhead  v.  Midland  Railway  Co.,  144 
sect.  15,  sale  by  sample,  145 

implied  condition  that  bulk  shall  correspond  with  sample 

in  quality,  145 

express  or  implied   promise  is  better  than  implied  con- 
dition, 145 

does  not  follow  necessarily  that  sale  has  been  by  sample 
because  sample  has  been  shown,  146 

illustrated  by  Gardiner  v.  (Iray,  14C 
miscellaneous  provisions  of, 

a  man  cannot  transfer  a  better  title  than  he  has.  146 
except  by  sale  in  market  overt,  146 
sec  sect.  22  S.G.A.,  147 
see  sect.  24  S.G.A.,  148 

alterations  of  law  by,  148 
sect.  23,  goods  obtained  by  voidable  title,  149 

if  sold  for  value  to  a  bona-fidc  purchaser  for  value  before 
contract  avoided  original  owner's  title  gone,  149 

illustrated  by  White  v.   (warden,  149 

sect.  24,  contract  induced  by  fraud,  where  fraud  does  not 
consist  in  procuring  contract  owner  may  claim  his  goods, 
150 

illustrated  by  Klngsford  v.  Merry,  150 
Hardman  v.  Booth,  150 
Gundy  v.  Lindsay,  152 


UTERE  TUO  UT  ALIEN  VM  NON  L.ED  AS, 
maxim  conveys  no  information  to  mind,  12 
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STATUTE  OF  FEAUDS,  29  Ch^II.  c.  3 

sect.  4  of,  provides  that  "no  action  shall  be  brought"  upon 
any  contract  .  .  .  which  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  75 

decision  of  Common  Pleas  on,  in  Leroux  v.  Brown,  75 
sect.  17  of,  first  required  writing  for  validity  of  contract,  59 
reproduced  substantially  in  sect.  4  of  Sale  of  Goods  Act,  59- 
did  not  require  to  be  pleaded  before  Judicature  Acts,  59 
must  now  be  pleaded  in  High  Court,  60 

and  in  County  Courts,  60 
words  of  sect.  17,  60 

"goods,  wares,  and  merchandise"  do  not  include  stocks, 
shares,  debts,  choses  in  action,  or  intangible  property,  61 
under  sect.  4  of,  there  may  be  informal  agreement,  77 
sect.  17.     Sec  ACCEPTANCE,  78  ct  se</. 

See  RECEIPT,  78  ct  seq. 

justification  of  an  assault  to  be  determined  by,  Taylor  v.  Wake- 
field,  84 
sect.  17  of, 

provisions  of,  extended  to  contracts  for  the  sale  of  good& 

not  in  existence  at  time  of  contract,  61 
claim  for  work  and  labour  done  and  materials  supplied  not 

within,  64 
but  if  contract  contemplates  the  ultimate  delivery  of  a  chattel, 

it  is  a  sale,  65 
distinction   between  work    and   labour  and    goods   sold  and 

delivered,  illustrated  by  Clay  v.  Yates  and  Lee  v.  Griffin,  65 
difference    between    language  of  sect.   17  of,   and  sect.  4  of 
S.G.A.,  67,  74 

words  in  sect.  17  of,  "no  contract  shall  be  allowed  to  be  good,"' 

67 
these  words  were  held  to  mean  "  shall  not  be  a  subsisting 

contract,"  67 
words  in  sect.  4  of  S.G.A.  "shall  not  be  enforceable  by  action," 

67 

have  probably  altered  the  law  as  laid  down  in  Smith  v* 
Hudson,  68 

STATUTES,  29  Ch.  II.  c.  3,  Statute  of  Frauds 

9  Geo.  IV.  c.  14,  Tenterden's  (Lord)  Act 
56  &  57  Viet.  c.  71,  Sale  of  Goods  Act 

STOPPAGE  IN  TRANSITU, 

right  of,  unpaid  vendor  has  in  case  of  insolvency  of  vendee,. 

while  goods  are  lit  transitu,  155,  162,  163 
only  arises  when  property  has  passed  to  vendee,  155,  162 
error  committed  by  draughtsman  of  Sale  of  Goods  Act  on  this- 

point  in  sect.  39,  155 


INDEX.  183 

STOPPAGE  IN  THAN  SITU— continued. 

should  be  dealt  with  separately  from  vendor's  lien,  156 
supposes  that  property  has  passed  and  delivery  has  been  made, 

156,  162,  166 

contrasted  with  vendor's  lien,  157 
can  be  exercised  only  by  vendor  or  one  in  position  of  vendor, 

161 

such  as  agent  in  foreign  country  for  English  principal,  161 
not  by  a  surety  for  payment  of  price,  161 

can  be  exercised  only  while  goods  are  in  possession  of  middle- 
man,  who  has  not  agreed  to  hold  goods  as  bailee  for  vendee, 
162 

when  goods  are  delivered  to  vendee  other  than  by  delivery  to 
a  middleman  transit  is  at  an  end,  163 

illustrated  by  Schotsinan  v.  Lancashire  and  Yorkshire  Rail* 

way  Co.,  163 
to  give  right  to,  vendee  must  have  become  insolvent,  unable  to 

meet  his  business  engagements,  163 
what  is  transit,  164 

may  be  determined  by  vendee  getting  goods  into  his  pos- 
session before  they  have  reached  destination,  165 
how  effected,  165 
how  defeated,  165 

by  indorsement  of  bill  of  lading  to  bond  fide  purchaser  for 

value,  166 
or  to  bond,  fide  pledgee,  166 

TENTERDEN'S  (LORD)  ACT,  9  Geo.  IV.  c.  14,  sect,  7 

extended  provisions  of  sect.  17  of  Statute  of  Frauds  to  goods 

not  in  existence  at  time  of  contract,  61 
alteration  in,  of  "price"  to  "value,"  63 

TITLE, 

warranty  of,  127  ct  scq. 

TRANSIT, 

definition  of,  164 

TRUSTS, 

executed  and  executory,  meaning  of,  7 

UNASCERTAINED  GOODS, 
no  one  has  property  in,  27 

a  man  may  agree  to  sell,  but  cannot  pass  property  in,  27 
goods  may  be,  though  in  one  sense  before  the  vendee  and  he 
can  see  material  out  of  which  contract  is  to  be  performed,  27 
illustrated  by  Acraman  v.  Morrice,  27 
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VENDEE, 

of  goods  sold,  has  by  virtue  of  bargain  and  sale  or  sale,  all  the 
rights  of  an  owner,  11 

VENDOR, 

where  property  has  passed,  can  impose  no  conditions  as  to 
delivery  to  vendee  if  he  is  entitled  to  possession,  15 

VENDOR'S  LIEN, 

becomes    requisite    by    reason    of    property   passing    without 

delivery,  52 

misleading  statement  as  to,  in  S.G.A.,  52 
destroyed  at  common  law  by  vendor  becoming  bailee  for  vendee 

95,  96,  97 
reason  of,  95 

founded  on  possession,  96 
exists  as  to  goods  sold  on  credit  by  their  remaining  in  vendor's 

possession  after  credit  has  expired,  96 
alteration  of  law  as  to,  by  sect.  41  of  S.G.A.,  96,  97 
vendor  cannot  have,  unless  property  has  passed  to  vendee,  156 
rests  on  possession,  157 
discussed  in  Bloxum  v.  Sandars,  157 
Dixo/t  v.  Yates,  157,  160 

is  gone,  as  soon  as  he  has  delivered  goods  to  vendee  or  middle- 
man, or  carrier  for  vendee,  157 
or  if  vendor  has  given  order  to  a  warehouseman  to  hold  for 

yendee  and  warehouseman  has  accepted  order,  157 
if  warehouseman  has  not  accepted  order,  vendor  may  withdraw 

it  and  save  his  lien,  157 

illustrated  by  McEimit  v.  Smith,  157 
does  not  exist,  if  vendor  has  agreed  to  give  credit,  during  period 

of  credit,  157 

unless  vendee  becomes  insolvent  during  that  period,  159 
did  not  exist  if  vendor  had  agreed  to  hold  goods  for  vendee 

before  S.G.A.,  158 

now  law  altered  by  sect.  41,  subs.  2  of  S.G.A..  158 
what  is  an  unpaid  vendor,  158 
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Third  Edition,  in  8vo,  price  2is.,  cloth, 

THE    LAWS   OF  INSURANCE: 


ite,  ILtff,  arrrtrnt,  an*  ©uarantre. 

EMBODYING 

CASES    IN    THE    ENGLISH,    SCOTCH,    IRISH,     AMERICAN,    AND 

CANADIAN    COURTS. 

BY    JAMES    BIGGS    PORTER, 

OF    THE   INNER   TEMPLE,    BARRISTER-  AT-LAW. 
ASSISTED    BY 

W.  FEILDEN  CRAIES,  M.A.,  AND  THOMAS   S.    LITTLE, 

OF    THE    INNER    TEMPLE,    BARRISTERS-AT-LAW. 

"  We  find  little  change  in  the  scope  of  the  book,  but  the  cases  decided  since  1887,  some  of  them  are 
of  considerable  importance,  together  with  the  new  Statute  Law  relating  to  the  subject,  have  all  been 
properly  placed,  and  make  the  third  edition  as  valuable  as  its  predecessor.  We  do  not  hesitate  to 
recommend  this  book  to  the  continued  favourable  attention  of  the  Legal  profession."  —  Law  Journal. 

"  This  work,  which  in  the  present  edition  has  been  brought  down  to  the  latest  date,  was  originally 
published  by  Mr.  Porter  in  1884,  with  the  view  of  supplying  a  concise  treatise  on  the  Laws  of  In- 
surances within  the  compass  of  a  moderate  sized  volume,  ar.d  we  have  no  hesitation  in  saying  how 
excellently  the  author  has  attained  that  object,  while  overlooking  or  omitting  nothing  of  importance. 
The  book  is  one  of  great  value."  —  Irisli  Law  Times. 

"  The  issue  of  a  third  edition  calls  for  little  more  than  a  record  of  the  fact,  for  the  previous  editions 
of  the  book  established  its  reputation  as  a  lucid  and  exhaustive  examination  of  the  subject  dealt  with. 
It  is  still,  so  far  as  we  know,  the  only  book  which  embraces  the  whole  Law  of  Insurance  (excepting 
marine)  and  the  present  edition  is  as  clear  and  concise  as  ever."-  —  Manchester  Guardian. 

"  The  third  edition  of  Porter's  most  excellent  and  concise  treatise  on  the  laws  relating  to  Insurance 
is  now  before  us,  and  those  with  any  knowledge  of,  or  experience  in,  insurance  affairs  of  any  class  or 
description,  will  know  that,  with  the  name  of  the  author  quoted,  the  contents  will  be  at  once  inclusive, 
clear,  concise  and  reliable  .....  Should  certainly  be  on  the  shelves  of  every  insurance  office, 
and  in  the  possession  of  every  broker,  as  well  as  a  necessary  addition  to  a  lawyer's  library."  —  Liverpool 
Journal  q/  Commerce. 

In  Royal  I2mo,  price  2os.,  cloth, 

QUARTER    SESSIONS   PRACTICE, 

A     VADE    MECUM    OF    GENERAL    PRACTICE    IN  APPELLATE    AND 
CIVIL    CASES  AT  QUARTER  SESSIONS. 

By  FREDERICK   JAMES   SMITH, 

OF   THE   MIDDLE   TEMPLE,    BARRISTER-AT-LAW,    AND   RECORDER    OF    MARGATE. 

Third  Edition.     In  one  volume,  Svo,  price  2is.t  cloth, 

A  COMPENDIUM  OF  THE   LAW  RELATING  TO 

EXECUTORS  AND  ADMINISTRATORS,  with  an  Appendix  of 

Statutes,  Annotated  by  means  of  References  to  the  Text.  By  W.  GREGORY 
WALKER,  B.A.,  Barrister-at-Law,  and  EDGAR  J.  ELGOOD,  B.C.L.,  M.A., 
Barrister-at-Law.  Third  Edition  by  E.  J.  ELGOOD,  B.C.L.,  M.A. 

"We  highly  approve  of  Mr.   Walker's  arrange-  "  Mr.  Walker  is  fortunate  in  his  choice  of  a  sub- 

ment  .....  The  Notes  are  full,  and  as  far  as  we  ject,  and  the   power  of  treating  it   succinctly  ;  for 

have  been  able  to  ascertain,  carefully  and  accurately  the  ponderous  tomes  of  Williams,  however  satisfac- 

compiled  ......  We  can  commend  it  as  bearing  :    tory  as  an  authority,  are  necessarily  inconvenient 

on  its  face  evidence  of  skilful  and  careful  labour,  '    for  reference  as  well  as  expensive  ......  On  the 

and   we   anticipate   that   it   will    be   found  a  very  i    whole  we  are  inclined  to  think  the  book  a  good  and 

acceptable    substitute    for    the    ponderous    tomes  useful  one."  —  Law  Journal. 
of  the   much  esteemed   and   valued    Williams."  — 
Law  Times. 
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Second  Edition,  in  8vo,  price  9^.,  cloth, 

THE  LAW  OF  MAINTENANCE  AND  DESERTION, 

AND  THE  ORDERS  OF  THE  JUSTICES  THEREON.  Second 
Edition,  including  the  LAW  OF  AFFILIATION  and  BASTARDY.  With 
an  Appendix  of  Statutes  and  Forms,  including  the  Summary  Jurisdiction  (Married 
Women's)  Act  of,  1895.  By  TEMPLE  CHEVALIER  MARTIN,  Chief  Clerk  of  the 
Lambeth  Police  Court,  Editor  of  the  "Magisterial  and  Police  Guide,"  &c..  and 
GEORGE  TEMPLE  MARTIN,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law. 

Third  Edition.     Crown  8vo,  price  6s.  6tf.,  cloth, 

THE  LAW  OF  ARBITRATION   AND  AWARDS ; 

With  Appendix  containing  the  STATUTES  RELATING  TO  ARBITRA- 
TION, and  a  collection  of  Forms  and  Index.  Third  Edition.  By  JOSHUA 
SLATER,  of  Gray's  Inn,  Barrister-at-Law. 

Second  Edition.     Crown  8vo,  price  6s.,  cloth. 

THE  PRINCIPLES  OF  MERCANTILE  LAW.    By 

JOSHUA  SLATER,    of  Gray's    Inn,    Barrister-at-Law. 

In  8vo,  price  12s. ,  cloth, 

THE    LAW  AND    PRACTICE   OF  DISCOVERY  in 

the  SUPREME  COURT  of  JUSTICE.  WITH  AN  APPENDIX  OF  FORMS, 
ORDERS,  &c.,  AND  AN  ADDENDA  GIVING  THE  ALTERATIONS  UNDER  THE 
NEW  RULES  OF  PRACTICE.  By  CLARENCE  J.  PEILE,  of  the  Inner  Temple, 
Barrister-at-Law.  ' 

In  one  volume,  8vo,  price  iSs.,  cloth, 
THE    LAW    AND    PRACTICE    RELATING    TO 

PETITIONS    IN    CHANCERY    AND    LUNACY, 

INCLUDING  THE  SETTLED  ESTATES  ACT,  LANDS  CLAUSES  ACT, 
TRUSTEE  ACT,  WINDING-UP  PETITIONS,  PETITIONS  RELATING 
TO  SOLICITORS,  INFANTS,  ETC.,  ETC.  WITH  AN  APPENDIX  OF  FORMS 
AND  PRECEDENTS.  By  SYDNEY  E.  WILLIAMS,  Barrister-at-Law. 

Second  Edition,  in  8vo,  price  28^.,  cloth, 

A  SELECTION  OF  PRECEDENTS  OF  PLEADING 

UNDER   THE  JUDICATURE  ACTS   IN   THE  COMMON   LAW  DIVISIONS. 

With  Notes  explanatory  of  the  different  Causes  of  Action  and  Grounds  of  Defence  ;  and 

an  Introductory  Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as 

illustrated  by  the  various  Decisions  down  to  the  Present  Time. 

BY  J.  CUNNINGHAM  and  M.  W.  MATTINSON. 

SECOND  EDITION. 

BY  MILES    WALKER  MATTINSON,  of  Gray's  Inn,  Barrister-at-Law,  and 
STUART  CUNNINGHAM   MACASKIE.  of  Gray's  Inn,  Barrister-at-Law. 

BEVIEWS. 

"  The  notes  are  very  pertinent  and  satisfactory :  the  introductory  chapters  on  the  present  system  of  pleading 
are  excellent,  and  the  precedents  will  be  found  very  useful." — Irish  Law  Times. 

"A  work  which,  in  the  compass  of  a  single  portable  volume,  contains  a  brief  Treatise  on  the  Principles 
and  Rules  of  Pleading,  and  a  carefully  annotated  body  of  Forms  which  have  to  a  great  extent  gone  through 
the  entirely  separate  sifting  processes  of  Chambers,  Court,  and  Judges'  Chambers,  cannot  fail  to  be  a  most 
useful  companion  in  the  Practitioner's  daily  routine." — Law  Magazine  and  Re^<ie'u>. 
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Second  Edition,  in  two  volumes,  royal  Svo,  price  Jos.,  cloth, 

NEGLIGENCE  IN  LAW 

BEING  THE  SECOND  EDITION  OF  "PRINCIPLES  OF  THE  LAW  OF  NEGLIGENCE," 
RE-ARRANGED  AND  RE-WRITTEN. 

BY    THOMAS    BEVEN, 

OF    THE   INNER   TEMPLE,    BARRISTER- AT-LAW  J    AUTHOR   OF    "  THE   LAW   OF    EMPLOYERS'    LIABILITY 
FOR   THE   NEGLIGENCE   OF   SERVANTS    CAUSING   INJURY   TO    FELLOW  SERVANTS." 


REVIEWS. 

"  These  volumes,  says  Mr.  Seven  in  the  preface,  maybe  regarded  as  a  second  edition  of  his  '  Principles 
of  the  Law  of  Negligence,'  in  so  far  as  the  subjects  treated  of  in  both  books  are  the  same;  and  the 
materials  collected  in  the  one  have  been  used  without  reserve  in  the  other.  As  to  anything  beyond  this, 
he  continues,  the  present  is  a  new  work.  The  arrangement  is  altogether  different  from  that  previously 
adopted.  Nearly  a  half  of  the  contents  of  these  volumes  is  absolutely  new,  and  of  the  remainder  there 
is  very  little  which  has  not  been  materially  modified,  if  not  in  substance,  yet  in  expression. 

"Upon  its  first  appearance,  the  'Principles  of  the  Law  of  Negligence  was  at  once  recognized  as  a 
work  of  the  highest  importance,  and  the  ability  and  industry  which  Mr.  Beven  had  brought  to  bear  upon 
his  task  laid  the  profession  under  no  ordinary  obligation.  The  service  which  he  then  rendered  has  been 
greatly  increased  by  the  production  of  this  second  edition,  and  the  book  deserves  a  place  in  the  first 
rank  among  authoritative  expositions  of  the  law. 

"The  chief  characteristic  of  Mr.  Seven's  method  is  thoroughness.  He  is  not  himself  in  a  hurry,  and 
it  is  certainly  useless  for  his  readers  to  be  so.  The  law  is  to  be  found  in  his  pages,  and,  when  found,  it  is 
clearly  enunciated  ;  but  it  is  always  deduced  from  a  full  and  discriminating  examination  of  multitudinous 
cases — English  and  American — and  readers  must  be  content  to  survey,  leisurely  and  cautiously,  with  Mr. 
Beven,  the  whole  field  of  judicial  exposition,  and  to  follow  his  own  careful  and  elaborate  criticism,  if  they 
would  gain  the  full  benefit  of  the  results  at  which  he  arrives.  The  book  is  not  meant  to  be  taken  up 
for  a  hasty  reference,  and  often  the  lawyer  may  find  it  more  convenient  to  resort  to  a  treatise  more  concise. 
On  the  other  hand,  it  will  be  an  invaluable  companion  in  the  consideration  of  any  matter  which  requires 
research,  and  the  style  and  arrangement  are  such  that,  whether  the  book  is  used  for  purposes  of  business  or 
of  general  study,  it  cannot  fail  to  prove  deeply  interesting.  .  .  . 

"The  above  account  is  but  a  sketch  of  Mr.  Seven's  great  work.  It  is  impossible  within  the  present 
limits  to  give  an  adequate  idea  of  the  variety  of  topics  which  are  included,  of  the  learning  and  patience  with 
which  they  are  discussed.  Negligence  may  only  be  an  aspect  of  the  law  ;  but  the  treatment  here 
accorded  to  it  throws  into  prominence  a  host  of  questions  of  the  utmost  importance,  both  practically  and 
theoretically.  By  his  contribution  to  the  due  understanding  of  these  Mr.  Beven  has  placed  the  profes- 
sion under  a  lasting  obligation,  an  obligation  which  no  reader  of  his  work  will  fail  to  realize." — Solicitors' 
Journal.  

"  The  book  upon  which  this  is  founded,  and  which  is  in  a  measure  a  former  edition  of  the  present 
volumes,  has  made  Mr.  Beven  an  authority  on  the  subject  of  the  law  of  negligence.  He  has,  in  writing 
these  volumes,  made  full  use  of  his  former  labours  ;  but  he  claims  that  in  reality  the  present  work  is  a 
new  one,  and  his  claim  is  justified.  .  .  .  Just  occasionally  a  well-written  and  ably-conceived  law 
book  is  published,  and  such  a  one  is  this  of  Mr.  Seven's.  We  think  that  to  compare  it. with  other  books 
on  the  subject  would  be  impossible  ;  it  stands  easily  the  best  book  on  the  subject.  In  clear  exposition  of 
law,  for  good  classification  of  subject-matter,  for  accuracy  of  detail,  and  for  every  arrangement  to  facili- 
tate reference  it  cannot  be  beaten.  We  may  congratulate  Mr.  Beven  upon  the  accomplishment  of  his 
laborious  task  ;  he  has  given  to  the  profession  a  valuable  work,  and  one  which  will  enhance  his  reputation 
as  a  writer  on  the  Law  of  Negligence." — Law  Journal,  August  3,  1895. 

"He  has  treated  the  well-known  subject  of  Negligence  in  a  scientific  way,  and  has  not  been  content  with 
merely  collecting,  in  more  or  less  relevant  positions,  a  number  of  cases  which  anyone  could  find  for  himself 
in  any  Digest  of  Law  Reports,  but  has  endeavoured  to  reduce  from  the  chaos  of  decided  cases  a  systematic 
studj'  of  the  subject,  with  clear  enunciations  of  the  principles  he  finds  governing  the  various  decisions.  In 
the  arrangement  of  the  book  the  author  has  been  very  happy  in  his  method,  a  by  no  means  easy  task  in  tht 
treatment  of  a  subject  in  which  each  branch  of  it  in  reality  overlaps  another.  ...  A  good  index  and 
clear  type  increase  the  value  of  a  book  which  will  without  doubt  receive  the  hearty  commendation  of  the 
profession  as  a  successful  completion  of  the  author's  ambitious  task." — Law  Times. 

"  In  respect  of  the  style  of  treatment  of  the  subject,  the  book  must  be  highly  commended.  It  will  be  of 
service  to  every  lawyer  who  wishes  rather  to  get  an  intelligent  understanding  of  the  Law  of  Negligence, 
than  merely  to  find  correct  and  reliable  legal  propositions  for  practical  use,  and  that  whether  he  be  a  student 
or  a  practitioner.  To  the  student  the  work  is  valuable  for  the  searching  and  well-sustained  discussion  of  the 
cases  ;  and  to  the  practitioner  there  are  presented  all  the  cases  that  bear  on  most  points  for  which  he  may 
be  in  search  of  authority.  One  of  the  chief  merits  of  the  work  is,  that  all  the  available  authority  on  each, 
point  is  collected  and  so  arranged  that  it  can  be  easily  found." — juridical  Review. 

"  Contains  evidence  of  much  serious  work,  and  ought  to  receive  a  fair  trial  at  the  hands  of  the  profes- 
sion."— Law  Quarterly  Km' civ. 
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Second  Edition,  in  royal  8vo,  price  38*.,  cloth, 

THE  LAW  OF  THE   DOMESTIC  RELATIONS, 

INCLUDING 

HUSBAND  AND  WIFE:    PARENT  AND  CHILD:    GUARDIAN  AND 
WARD  :  INFANTS  :  AND  MASTER  AND  SERVANT. 

BY  WILLIAM   FINDER   EVERSLEY,    B.C.L.,    M.A., 

OF   THE   INNER   TEMPLE,    BARRISTER-AT-LAW. 

"We  are  glad  to  see  a  second  edition  of  Mr.  Eversley's  usefnl  work.  There  is  a  convenience  in  having 
the  various  subjects  of  which  it  treats  collected  in  one  volume,  while  at  the  same  time  each  is  handled 
vith  such  fulness  as  to  give  the  reader  all  the  information  he  could  expect  in  a  separate  volume.  Mr. 
Eversley  states  the  law  with  the  most  painstaking  thoroughness,  and  has  made  an  exhaustive  survey  of 
all  the  relevant  statutes  and  cases.  .  .  Great  care  his  been  taken  to  make  the  present  edition  complete 
and  accurate,  and  a  very  full  index  adds  to  its  utility.'' — Solicitors'  Journal. 

"  Important  statutes  and  cases  have  come  into  operation  since  the  first  edition,  and  this  has  induced 
Mr.  Eversley  to  give  the  contracts  of  married  women  separate  treatment.  Careful  revision  to  date  now 
makes  this  treatise  comprehensive  and  thoroughly  reliable." — Laui  Times. 

"This  is  an  imp~>rtant  and  almost  a  leading  treatise  on  domestic  law.  The  former  edition  was  received 
with  merited  favour.  Its  value  has  become  well  known,  and  now,  after  an  interval  of  eleven  years,  the 
learned  author  has  brought  out  a  second  edition." — Law  Journal. 

"It  is  only  necessary  to  refer  to  Mr.  Eversley's  learned  and  scholarlike  work  on  'The  Domestic  Rela- 
tions, a  book  which,  though  technically  belonging  to  the  forbidding  ranks  of  '  Law  Books,'  is  yet  full  of 
humin  interest,  and  written,  moreover,  in  the  English  language." — Edinburgh  Review. 

Second  Edition,  in  one  volume,  royal  8vo,  price  32^.,  cloth, 
THE    LAW    RELATING    TO    THE 

SALE  OF  GOODS  AND  COMMERCIAL  AGENCY. 

SECOND    EDITION. 
BY  ROBERT  CAMPBELL,   M.A., 

OP  LINCOLN'S  INN,  BARRISTER-AT-LAW;   ADVOCATE  OF  THE  SCOTCH  BAR, 
AUTHOR  OF  THE  "LAW  OF  NEGLIGENCE,"  ETC. 


"An  accurate,  careful,  and  exhaustive  handbook  on  the  subject  with  which  it  deals.  The  excellent 
index  deserves  a  special  word  of  commendation." — Laiu  Quarterly  Review. 

"  We  can,  therefore,  repeat  what  we  said  when  reviewing  the  first  edition — that  the  book  is  a  contribu- 
tion of  value  to  the  subject  treated  of,  and  that  the  writer  deals  with  his  subject  carefully  and  fully." — 
Law  Journal. 

Third  Edition,  in  one  volume,  8vo,  price  2$s. ,  cloth, 
A    TREATISE    ON 

THE    CONSTRUCTION    AND    EFFECT    OF 

STATUTE    LAW. 

WITH  APPENDICES  CONTAINING  WORDS  AND  EXPRESSIONS  USED  IN  STATUTES 

WHICH  HAVE  BEEN  JUDICIALLY  OR  STATUTABLY  CONSTRUED,  AND 

THE  POPULAR  AND  SHORT  TITLES  OF  CERTAIN  STATUTES. 

BY    HENRY    HARDCASTLE,    BARRISTER-AT-LAW. 
THIRD    EDITION,  REVISED    AND    ENLARGED,  BY  W.  F.  CRAIES, 

BARRISTER-AT-LAW. 


"  The  result  of  Mr.  Craies'  industry  is  a  sound  and  good  piece  of  work,  the  new  light  thrown 
on  the  subject  since  1879  having  been  blended  with  the  old  in  a  thoroughly  workmanlike 
manner.  Though  less  a  student's  manual  than  a  practitioner's  text-book,  it  is  the  sort  of 
volume  an  intelligent  perusal  of  which  would  educate  a  student  better  than  the  reaJing  of 
much  substantial  law." — Saturday  Review. 
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Fourth  Edition,  in  8vo,  price  30^.,  cloth, 

HANSON'S  DEATH  DUTIES;  being  the  Fourth  Edition  of 
the  Acts  relating  to  Estate  Duty  Finance,  Probate,  Legacy,  and  Succession 
Duties.  Comprising  the  36  Geo.  III.  c.  52  ;  45  Geo.  III.  c.  28  ;  55  Geo.  III. 
c.  184;  and  16  &  17  Viet.  c.  51;  the  Customs  and  Inland  Revenue  Acts, 
43  Viet.  c.  14;  and  44  Viet.  c.  12",  also  the  New  Estate  Duty  Finance  Acts, 
57  &  58  Viet.  c.  30,  and  59  &  60  Viet.  c.  28  ;  with  an  Introduction, 
Copious  Notes,  and  References  to  all  the  Decided  Cases  in  England,  Scot- 
land, and  Ireland.  An  Appendix  and  a  full  Index.  By  ALFRED  HANSON,  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law,  Comptroller  of  Legacy  and  Suc- 
cession Duties.  Fourth  Edition  by  LEWIS  T.  DIBDIN,  M.A.,  D.C.L.,  and 
F.  H.  L.  ERRINGTON,  M.A.,  Barristers-at-Law. 

reputation  with  the  Profession,  and  all  interested 


"  It  is  remarkable  how  surely  a  really  good  legal 
treatise  finds  favour  with  the  Profession.  The  late 
Mr.  Hanson's  edition  of  the  Acts  relating  to  '  Es- 
tate, Probate,  Legacy  and  Succession  Duties,1  is 

one  of  these The  passing  of  the  Finance 

Acts  of  1894  and  1896  has  caused  the  introduction 
of  new  matter.  We  recognise  a  decided  improve- 
ment in  the  work,  which  we  think  will  enhance  its 


in  a  somewhat  difficult  subject." — Law  Times. 

"  Of  all  the  various  treatises  on  the  subject  to 
which  the  recent  Acts  have  given  birth,  the  one 
under  review  strikes  us  as  the  fullest  and  best,  and 
we  heartily  recommend  it  to  all  seeking  instruction 
on  these  difficult  statutes." — Irish  Law  Times. 


In  one  Volume,  royal  8vo,  price  505.  net, 

THE   LAW  AND   PRACTICE   IN   LUNACY:  with 

the  Lunacy  Acts,  1890-91  (Consolidated  and  Annotated)  ;  the  Rules  of  Lunacy 
Commissioners;  the  Idiots  Act,  1886;  the  Vacating  of  Seats  Act,  1886;  the 
Rules  in  Lunacy  ;  the  Lancashire  County  (Asylums  and  other  powers)  Act,  1891  ; 
the  Inebriates  Act,  1879  and  1888  (Consolidated  and  Annotated) ;  the  Criminal 
Lunacy  Acts,  1800-1884  ;  and  a  Collection  of  Forms,  Precedents,  &c.  By  A. 
WOOD  RENTON,  Barrister-at-Law. 

In  8vo,  price  305. ,  cloth, 

THE  PRACTICE  ON  THE  CROWN  SIDE 

Of  the  Queen's  Bench  Division  of  Her  Majesty's  High  Court  of  Justice 

(Founded  on  CORNER'S  CROWN  OFFICE  PRACTICE),  including 
APPEALS  FROM  INFERIOR  COURTS;    WITH  APPENDICES  OF   RULES  AND   FORMS. 

BY  F.   H.  SHORT,  Chief  Clerk  of  the  Crown  Office,  and 

FRANCIS   HAMILTON    MELLOR,  M.A.,  Barrister-at-Law. 


In  8vo,  price  12s.,  cloth, 

THE  CROWN  OFFICE  RULES  AND  FORMS,  1886. 

The  Supreme  Court  of  Judicature  Acts  and  Rules  of  the  Supreme  Court,  1883,  relating  to 
the  Practice  on  the  Crown  side  of  the  Queen's  Bench  Division  ;  including  Appeals 
from  Inferior  Courts,  Tables  of  Court  Fees,  Scales  of  Costs  ;  together  with  Notes, 
Cases,  and  a  Full  Index.  By  F.  H.  SHORT,  Chief  Clerk  of  the  Crown  Office. 

In  8vo,  1867,  price  165.,  cloth, 

CHARITABLE  TRUSTS  ACTS,  1853,  1855,  I860. 

THE    CHARITY    COMMISSIONERS'    JURISDICTION    ACT,    1862; 

THE    ROMAN    CATHOLIC    CHARITIES    ACTS: 

Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from   1853  to  the  present  time,  Forms  of  Decla- 
rations of  Trust,   Conditions   of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
very  copious  Index.     Second  Edition. 
By  HUGH   COOKE  and  R,  G.  HARWOOD,  of  the  Charity  Commission. 
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Just  Published,  Demy  8vo,  152  pp.     Price  7s.  (>d. 

THE   LAW   RELATING 

UNCONSCIONABLE   BARGAINS 

t     WITH 

MONEY-LENDERS.     ' 

INCLUDING  the  History  of  Usury  to  the  Repeal  of  the  Usury  Laws,  with  Appendices, 
and  containing  a  Digest  of  Cases,  Annotated  ;  relating  to  Unconscionable  Bargains, 
Statutes,  and  Forms  for  the  use  of  Practitioners.  By  HUGH  H.  L»  BELLOT,  M.A., 
B.C.L.,  and  R.  JAMES  WILLIS,  Barristers-at-Law. 

.  .,       ,  ,    ,         ,.  ..  -  -        :  ,    •  -     .  • 

INNER    TEMPLE     RECORDS.      A  Calendar  of  the. 

Edited  by  F.  A.  INDERWICKVQ.C.  Vol.  I.,  21  Hen.  VII.  (1505)— 45  Eljz. 
(1603).  Vol.  II.,  James  I.  (1603)— Restoration  (1660).  Vol.  III.j  12  Charles  II. 
(1660) — 12  Anne  (1714).  Imperial  8vo.  Roxburghe  binding.  1896.'  20s.  per 
vol.  net. 


.    : '-..  '     r  i  -> 

In  one  Volume,  8vo,  price  205.,  cloth, 
THE 

PRINCIPLES  OF  COMMERCIAL  LAW; 

WITH  AN  APPENDIX  OF  STATUTES,  ANNOTATED  BY  MEANS  OF 
REFERENCES  TO  THE  TEXT, 

By   JOSEPH     HURST   AND   LORD    ROBERT    CECIL, 

OF    THE   INNER    TEMPLE,    BARRISTERS-AT-LAW. 

"Their  compendium,  we  believe,  will  be  found  a  really  useful  volume,  one  for  the  lawyer  and  the 
business  man  to  keep  at  his  elbow,  and  whichj  if  not  giving  them  all  that  they'require,  will  place  in  their 
hands  the  key  to  the  richer  and  more  elaborate  treasures  of  the  Law  which  lie  in  larger  and  more  exhaus- 
tive works." — Law  Times. 

"The  object  of  the  authors  of  this  work,  they  tell  us  in  their  preface,  is;  to  state,  within  a  moderate 
compass,  the  principles  of  commercial  law.  Very  considerable  pains  have  obviously  been  expended  on  the 
task,  and  the  book  is  in  many  respects  a  very  serviceable  one." — Law  Jouma.1. 

In  Svo,  price  16^., 

THE    LAW    GF    PRINCIPAL    AND    SURETY. 

BY    S.    A.    T.''  ROWLATT,  M.A., 

LATE   FELLOW   OF    KING'S  COLLEGE,    .CAMBRIDGE.;   OF    THE   INNER   TEMPLE,    BARRISTER-AT-LAW. 

"...  Here  will  be  found  all  the  rights  and  liabilities  of  the  surety,  his  defences,  his  releases,  the 
effect  of  bankruptcy,  and  so  on ;  and  as  we  said  at  the  outset,  the  index  forms  a  most  excellent  and 
comprehensive  guide  to  the  text.  .  .  .  We  can  quite  believe  that  this  text-book  wiU  take  a  respectable 
place  among  legal  authorities." — Law  Times. 

"  He  brings  out  fully  in  all  its  ramifications  the  nature  of  the  law  of  guarantee." — Saturday 'Review. 

"  Few  branches  of  the  law  are  more  important  or  difficult  than  that  relating  to  sureties.  . The  latest: 
addition  to  legal  literature  is  a  treatise,. by  Mr.  S.  A.  T.  Rowlatt  or. ,' The  Law  of  Principal  and  Surety,' 
which  deals  with,  the  .  subject  both  exhaustively  and  ably.  The  work:  is  excellent,  in  style  and 
arrangement,  and  ought  to  prove  very  .useful  to  every  lawyer  who  has  occasion  to  refer  to  it.  "—Globe, 

"  There  are  too  many  works  on  most  branches  of  the  English  Law,  and  too  Many  Writdrs'eage'r  to  make 
books  on  almost  every  legal  subject,  however  small.  It  is,  therefore,  a  remarkable  fact  that  a'subj'ecfso 
important  as  the  Law  of'SuretieS  has  been  comparatively  neglected,  there  being  only  one  recent  work 
of  repute  devoted  entirely  to  the  subject.  For  this  reason  we  welcome  Mr.  Rowlatt's  treatise,  which  has  ' 
solid  merits  that  ought  to  insure  success.  The  book  is  a  very  good  one,  and  the  author  may  be  congratu- 
lated on  the  successful  accomplishment  of  a  difficult  task." — Law  Journal. 
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Second  Edition.     In  royal  8vo,  price  30*.,  cloth, 
A   TREATISE    ON   THE 

LAW  AND   PRACTICE 

~'\  cr  A  <  i/rh  T  n  P  Tyfnn 

RELATING    TO 

LETTERS  PATENT  FOR  INVENTIONS. 

WITH    AN 

APPENDIX    OF    STATUTES,    INTERNATIONAL    CONVENTION, 
RULES,    FORMS    AND    PRECEDENTS,    ORDERS,    &c. 

BY   ROBERT   FROST,    B.Sc.    (LoND.), 

FELLOW   OF   THE   CHEMICAL   SOCIETY  ;   OF    LINCOLN'S   INN,    ESQUIRE,    BARRISTER-AT-LAW. 

"  Iii  our  view  a  good  piece  of  work  may  create  a  dtinand,  and  without  disparaging  existing  literature 
upon  the  subject  of  patents,  we  think  the  care  and  skill  with  which  the  volume  by  Mr.  Frost  has  been 
compiled  entitles  it  to  recognition  at  the  hands  of  the  profession.  .  .  .  Judging  Mr.  Frost  on  this 
ground,  we  find  him  completely  satisfactory.  A  careful  examination  of  the  entire  volume  satisfies  us  that 
great  care  and  much  labour  have  been  devoted  to  the  production  of  this  treatise,  and  we  think  that  patent 
agents,  solicitors,  the  bar  and  the  bench,  may  confidently  turn  for  guidance  and  instruction  to  the  pages 
of  Mr.  Frost." — Law  Times. 

"  Few  practice  books  contain  so  much  in  so  reasonable  a  space,  and  we  repeat  that  it  will  be  found 
generally  useful  by  practitioners  in  this  important  branch  of  the  law.  ...  A  capital  index  concludes 
the  book." — Law  Journal. 

"  The  book  is,  as  it  professes  to  be,  a  treatise  en  patent  law  and  practice,  the  several  topics  being  con- 
veniently arranged  and  discussed  in  the  thirteen  chapters  which  form  the  body  of  the  work,  to  which 
are  appended  statutes,  rules,  and  forms.  The  statements  of  the  law,  so  far  as  we  have  been  able  to  test 
them,  appear  to  be  clear  and  accurate,  and  the  author's  style  is  pleasant  and  good.  .  .  .  The  book  is 
a  good  one,  and  will  make  its  way.  The  index  is  better  than  usual  Both  paper  and  type  are  also 
excellent."— Solicitors  Journal. 

Second  Edition.     In  two  volumes,  royal  8vo,  price  505.,  cloth, 
A    PRACTICAL    TREATISE    ON    THE 

LAW  OF  BUILDING  AND 
ENGINEERING    CONTRACTS, 

AND   OF   THE   DUTIES   AND   LIABILITIES   OF   ENGINEERS,  ARCHITECTS, 

SURVEYORS    AND   VALUERS, 

WITH    AN    APPENDIX    OF    PRECEDENTS, 

ANNOTATED    BY    MEANS    OF    REFERENCE   TO    THE   TEXT    AND    TO    CONTRACTS 

IN    USE. 

AND    AN    APPENDIX    OF    UNREPORTED    CASES 

ON    BUILDING    AND    ENGINEERING    CONTRACTS. 

BY   ALFRED    A.    HUDSON, 

OF     THE     INNER     TEMPLE,      BARRISTER-AT-LAW. 


"  This  is  a  book  of  great  elaboration  and  completeness.     It  appears  from  the  preface  that  the  auth 
the  twofold  qualification  of  technical  knowledge  of  building,  gained  as  an  architect,  and  devotion 


.tthor  has 

„,  „  , on  to  the 

legal  aspects  of  building,  engineering,  and  shipbuilding  contracts  since  he  became  a  member  of  the  bar. 
....  The  list  of  cases  cited  covers  filty  large  pages,  and  they  include,  not  merely  English,  but  American 

and  Colonial  decisions The  book  a- a  \\  hole  represents  a  large  amount  of  well  directed  labour,  and 

it  ought  to  become  the  standard  work  on  its  subject." — .Solicitors'  Journal, 

"A  very  full  index  completes  the  book.  Mr.  Hudson  has  struck  out  a  new  line  "for  himself,  and  pro- 
duced a  work  of  considerable  merit,  and  one  which  will  probably  be  found  indispensable  by  practitioners, 
inasmuch  as  it  contains  a  great  deal  that  is  not  to  be  found  elsewhere.  The  Table  of  Cases  refers  to  all 
the  reports." — Law  Journal. 

"  Mr.  Hudson,  having  abandoned  his  profession  of  an  architect  to  become  a  barrister,  hit  upon  the  idea 
of  writing  this  work,  and  he  has  done  it  with  a  thoroughness  which  every  houseowner  would  like  to  see 

bestowed  upon  modern  houses The  Index  and  Table  of  Cases  reveal  a  vast  amount  of  industry 

expended  upon  detail,  and  we  shall  be  much  surprised  if  Mr.  Hudson  does  not  reap  the  reward  of  his 
labours  by  obtaining  a  large  and  appreciative  public." — Laiv  Tunes. 
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Third  Edition.     In  8vo,  price  lo.c.  6d.,  cloth, 

OUTLINES  OF  THE  LAW  OF  TORTS. 

By    RICHARD    RINGWOOD,    M.A., 

OF   THE   MIDDLE  TEMPLE,    EARRISTEK-AT-LAW  ;   AUTHOR   OF    "PRINCIPLES   OF    BANKRUPTCY,"    &C., 
AND   LECTURER    ON   COMMON    LAW   TO  THE   INCORPORATED   LAW   SOCIETY. 


"We  have  always  had  a  great  liking  for  this  work,  and  are  very  pleased  to  see  by  the  appearance  of 
a  new  Edition  that  it  is  appreciated  by  students.  We  consider  that  for  the  ordinary  student  who  wants 
to  take  up  a  separate  work  on  Torts,  this  is  the  best  book  he  can  read,  for  it  is  clear  and  explanatory,  and 
has  good  illustrative  cases,  and  it  is  all  contained  in  a  very  modest  compass.  .  .  .  This  Edition 
appears  to  have  been  thoroughly  revised,  and  is,  we  think,  in  many  respects  improved." — Law  Students' 
Journal. 

"  The  work  is  one  we  well  recommend  to  law  students,  and  the  able  way  in  which  it  is  written  reflects 
much  credit  upon  the  author." — La.iv  Times. 

"  Mr.  Ringwood's  book  is  a  plain  and  straightforward  introduction  to  this  branch  of  the  law." — Law 
Journal. 

***  Prescribed  as  a  text-look  by  the  Incorporated  Lam  Society  of  Ireland. 

— . — • 

Sixth  Edition,  in  Svo,  price  2is.,  cloth, 

THE  LAW  OF  COMPENSATION  FOR  LANDS,  HOUSES,  4c. 

UNDER    THE    LANDS    CLAUSES    CONSOLIDATION    ACTS,    THE    RAILWAYS 

CLAUSES   CONSOLIDATION   ACTS,   THE   PUBLIC   HEALTH   ACT,  1875  ; 

THE    HOUSING    OF    THE    WORKING    CLASSES    ACT,    1890; 

THE    METROPOLIS    LOCAL    MANAGEMENT    ACT, 

AND    OTHER    ACTS, 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 
BY    EYRE     LLOYD, 

OK   THE   INNER   TEMPLE,    BARRISTER-AT-LAW. 

SIXTH     EDITION. 
BY  W.  J.  BROOKS, 

OF    THE   INNER   TEMPLE,    BARRISTER-AT-LAW. 


"  In  providing  the  le^al  profession  with  a  took  which  contains  the  decisions  of  the  Courts  of  Law  and 
Equity  upon  ttie  various  statutes  relating  to  the  Laid  of  Compensation,  Mr.  Eyre  Lloyd  has  long  since 
left  all  competitors  in  the  distance,  and  his  book  may  now  be  considered  the  standard  work  upon  the  sub- 
ject. The  plan  of  Mr.  Lloyd's  book  is  generally  known,  and  its  lucidity  is  appreciated;  the  present  quite 
fulfils  all  the  promises  of  the  preceding  editions,  and  contains  in  addition  to  other  matter  a  complete  set 
of  forms  under  the  Artizans  and  Labourers  Act,  1875,  and  specimens  of  Bills  of  Costs,  which  will  be  found 
a  novel  feature,  extremely  useful  to  legal  practitioners." — JUSTICE  OF  THE  PEACH. 

In  crown  Svo,  price  6s.,  cloth, 

ESSAYS  IN  JURISPRUDENCE  AND  LEGAL  HISTORY. 

BY  JOHN  W.  SALMOND,  M.A.,  LL.B.  (LOND.), 

A   BARRISTER   OF    THE   SUPREME   COURT   OF    NEW   ZEALAND. 

In  demy  Svo,  price  iSs.,  net,  cloth. 

JURISPRUDENCE ;  OR,  THEORY  OF  THE  LAW. 

By  JOHN    W.  SALMOND,  M.A.,  LL.B., 

BARRISTER-AT-LAW;  AUTHOR  OF  "ESSAYS  IN  JURISPRUDENCE  AND  LEGAL  HISTORY." 
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Second  Edition,  in  8vo,  price  TS.  6</.,  cloth, 

THE     LAW    OF 

NEGOTIABLE    SECURITIES. 

CONTAINED  IN  A    COURSE   OF  SIX  LECTURES. 
DELIVERED   BY  WILLIAM    WILLIS,   ESQ.,  K.C., 

AT   THE   REQUEST   OF 

THE  COUNCIL  OF  LEGAL  EDUCATION. 


"  No  one  can  fail  to  benefit  by  a  careful  perusal 
of  this  volume." — Irish  Law  Times. 

"We  heartily  commend  them,  not  only  to  the 
student,  but  to  everybody — lawyer  and  commercial 
man  alike." — The  Accountant. 


"  Mr.  Willis  is  an  authority  second  to  none  on 
the  subject,  and  in  these  lectures  he  summarizes  for 
the  benefit  not  only  of  his  confreres  but  of  the  lay 
public  the  knowledge  he  has  gained  through  close 
study  and  lengthy  experience." 


In  one  large  vol.,  8vo,  price  325. ,  cloth, 

INSTITUTES  AND  HISTORY  OF  ROMAN  PRIVATE  LAW, 

WITH    CATENA    OF    TEXTS. 

BY  DR.   CARL   SALKOWSKI,   Professor  of  Laws,   Konigsberg. 
Translated  and  Edited  by  E.  E.  WHITFIELD,  M.A.  (Oxon.). 

In  8vo,  price  43.  6d. ,  cloth, 
THE 

NEWSPAPER  LIBEL  AND  REGISTRATION  ACT,  1881. 

WITH    A    STATEMENT    OF    THE    LAW    OF    LIBEL   AS    AFFECTING 
PROPRIETORS,    PUBLISHERS,  AND  EDITORS   OF   NEWSPAPERS. 

By  G.    ELLIOTT,   Barrister-at-Law,  of  the  Inner  Temple. 
In  8vo,  price  "js.,  cloth, 

THE  SUCCESSION  LAWS  OF  CHRISTIAN  COUNTRIES, 

WITH  SPECIAL  REFERENCE  TO  THE  LAW  OF  PRIMOGENITURE 
AS  IT  EXISTS  IN  ENGLAND. 

BY    EYRE     LLOYD,    B.A.,    Barrister-at-Law. 

In  royal  8vo,  1877,  P"06  los->  cloth, 

THE  CASE  OF  LORD  HENRY  SEYMOUR'S  WILL 

(WALLACE  v.  THE  ATTORNEY-GENERAL). 
Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  Barrister-at-Law, 

LATE    FELLOW   OF   TRINITY   COLLEGE,    CAMBRIDGE. 


STEVENS    fr    HAYNES,    BELL     YARD,     TEMPLE    BAR.  15 

Eighth  Edition,  in  8vo,  price  lew.  6d.,  cloth, 

THE  PRINCIPLES   OF  BANKRUPTCY. 


EMBODYING 


The  Bankruptcy  Acts,  1883  and  1890,  and  the  Leading 
Cases  thereon ; 

Part  of  the  Debtors  Act,  1869; 

The  Bankruptcy  Appeals  (County  Courts)  Act,  1884; 

The  Bankruptcy  (Discharge  and  Closure)  Act,  1887; 

The  Preferential  Payments  in  Bankruptcy  Acts,  1888  & 
1897: 

WITH    AN    APPENDIX 

CONTAINING 

THE    SCHEDULES   TO   THE   BANKRUPTCY  ACT,    1883; 

®ije   fBsnkruptqj    Hubs,    1886,    1890,    antr  1891; 

THE    RULES    AS    TO    THE    COMMITTAL   OF   JUDGMENT    DEBTORS, 
AND    AS    TO    ADMINISTRATION    ORDERS; 

REGULATIONS    ISSUED    BY    THE    BANKRUPTCY   JUDGE; 
A  SCALE    OF    COSTS,    FEES    AND    PERCENTAGES ; 

ffo>  lills  of  £ab  ^rfs,  1878,  188*,  1890,  anfc  1891, 

AND    THE     RULES    THEREUNDER ; 

THE    DEEDS    OF    ARRANGEMENT    ACT,    1887; 

AND    THE     RULES     THEREUNDER. 

BY    RICHARD    RINGWOOD,    M.A., 

OF   THE    MIDDLE   TEMPLE,    BARRISTER- AT-I.AVV  ;    LATE  SCHOLAR   OF   TRINITY   COLLEGE,    DUBLIN. 


'  We  welcome  a  new  edition  of  this  excellent  student's  book.  We  have  written  favourably  of  it  in 
reviewing  previous  editions,  and  every  good  word  we  have  written  we  would  now  reiterate  and  perhaps 
even  more  so.  ...  In  conclusion,  we  congratulate  Mr.  Ringwood  on  this  edition,  and  have  no 
hesitation  in  saying  that  it  is  a  capital  student's  book." — Law  Students  Journal. 

"This  edition  is  a  considerable  improvement  on  the  first,  and  although  chiefly  written  for  the  use  of 
Students,  the  work  will  be  found  useful  to  the  practitioner." — Law  Times. 

"  Mr.  Ringvvood's  book  has  now  been  in  existence  for  several  years,  and  has  always  enjoyed  the  favour 
of  those  for  whom  it  was  written.  The  new  edition — which,  fortunately,  is  not  enlarged — will  be  found 
equally  suitable  with  those  which  it  follows  for  the  purposes  for  which  it  is  written,  and,  moreover,  is 
quite  up  to  date." — Law  Journal. 

"  The  author  deals  with  the  whole  history  of  a  bankruptcy  from  the  initial  act  of  bankruptcy  down  to 
the  discharge  of  the  bankrupt,  and  a  cursory  perusal  of  his  work  gives  the  impression  that  the  book 
will  prove  useful  to  practitioners  as  well  as  to  students.  The  appendix  also  contains  much  matter  that 
will  be  useful  to  practitioners,  including  the  Schedules,  the  Bankruptcy  Rules  of  1886,  1890  and  1891, 
the  Rules  of  the  Supreme  Court  as  to  Bills  of  Sale,  and  various  Acts  of  Parliament  bearing  upon  the 
subject.  The  Index  is  copious." — Accountant's  Magazine. 
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Tl.ird  Edition,  in  one  vol.,  price  2Ctf.,  cloth, 

A  COMPENDIUM  OF  THE  LAW  OF 

Hi    PROPERTY   IN   LAND. 

FOR    THE    USE    OF  STUDENTS  AND    THE    PROFESSION. 

THIRD  EDITION  WITH  ADDENDA,   GIVING  THE   LAND    TRANSFER 
ACT,   1897,    WITH  REFERENCES  TO  THE  TEXT. 

BY   WILLIAM    DOUGLAS    EDWARDS,    LL.B., 

OF  LINCOLN'S  INN,  BARRISTER-AT-LAW. 

"  Mr.  Edwards'  treatise  on  the  Law  of  Real  Property  is  marked  by  excellency  of  arrangement  and 

conciseness  of  statement We  are  glad  to  see,  by  the  appearance  of  successive  editions,  that  the 

merits  of  the  book  are  appreciated." — Solicitors  Journal. 

"  So  excellent  is  the  arrangement  that  we  know  of  no  better  compendium  upon  the  subject  of  which  it 
treats." — Law  Times. 

"We  welcome  the  third  edition  of  Mr.  Edwards'  book.  It  has  by  this  time  secured  a  first  place 
amongst  students'  books  on  Real  Property,  both  by  its  admirable  arrangement  of  topics  and  by  the 
clearness  of  its  statements.  The  present  edition  incorporates  the  Statutes  and  Cases  for  1896."  — 
Cambridge  Review. 

"An  established  place  in  legal  literature  is  occupied  by  Mr.  W.  D.  Edwards'  'Compendium  of  the  Law 
of  Property  in  Land,'  the  third  edition  of  which  has  just  been  published. "—The  Globe. 

"  We  consider  it  one  of  the  best  works  published  on  Real  Property  Law." — Law  Students'  Journal. 

"Another  excellent  compendium  which  has  entered  a  second  edition  is  Mr.  Edwards'  'Compendium  of 
the  Law  of  Property  in  Land.'  No  work  on  English  law  is  written  more  perspicuously." — Law  Times. 

"  The  author  has  the  merit  of  being  a  sound  lawyer,  a  merit  perhaps  not  always  possessed  by  tha 
authors  of  legal  text-books  for  students." — Law  Quarterly  Review. 

"Altogether  it  is  a  work  for  which  we  are  indebted  to  the  author,  and  is  worthy  of  the  improved 
notions  of  law  which  the  study  of  jurisprudence  is  bringing  to  the  front."- — Solicitors'  Journal. 

Second  Edition,  with  Supplement,  in  royal  8vo,  price  46^.,  cloth. 
THE     LAW    RELATING    TO 

SHIPMASTERS   AND    SEAMEN. 

THEIR    APPOINTMENT,    DUTIES,    POWERS,    RIGHTS,    LIABILITIESt 

AND    REMEDIES, 

BY   THE   LATE   JOSEPH    KAY,    ESQ.,    M.A.,    Q.C, 
Second  Edition. 

WITH      A      SUPPLEMENT 

Comprising  THE   MERCHANT  SHIPPING   ACT,  1894,  The  Rules  oj 

Court  made  thereunder,  and  the  (proposed}  Regulations  fot 

Preventing  Collisions  at  Sea. 

BY  THE  HON.  J.  W.  MANSFIELD,  M.A.,  AND 
G.    W.     DUNCAN,    ESQ.,    B.A., 

OF   THE   INNER   TEMPLE,    BARRISTERS-AT-LAW. 


REVIEWS      OF      THE      SECOND      EDITION: 


"It  will,  however,  be  a  valuable  book  of  refer- 
ence for  any  lawyer  desiring  to  look  up  a  point 
connected  with  the  rights  and  duties  of  a  ship- 
master or  a  seaman — the  list  of  cases  cited  covers 
nearly  seventy  pages — while  any  shipmaster,  ship- 
agent  or  consul  who  masters  this  edition  will  be 

well   posted   up We   hope   this    new 

Edition    will    be    quickly    appreciated,    for    the 


Editors  have  carried  out  an  arduous  task  carefully 
and  well." — Law  Journal,  April,  1894. 

"It  has  had  practical  and  expert  knowledge- 
brought  to  bear  upon  it,  while  the  case  law  is 
brought  down  to  a  very  late  date.  Considerable 
improvement  has  been  made  in  the  index." — Law 
Times,  April,  1894. 


In  royal  Svo,  price  los.  6d.,  cloth, 

THE    MERCHANT    SHIPPING    ACT,    1894; 

With  the  Rules  of  Court  made  thereunder.  Being  a  Supplement  to  KAY'S  LAW 
RELATING  TO  SHIPMASTERS  AND  SEAMEN.  To  which  are  added  the 
(proposed)  Regulations  for  Preventing  Collisions  at  Sea.  With  Notes.  By  Hon.  J. 
W.  MAN'SFIELD,  M.A.,  and  G.  W.  DUNCAN,  B.A.,  of  the  Inner  Temple,  Barristers- 
at-Law. 
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Eighth  Edition,  in  royal  8vo,  price  36.?.,  cloth, 

BUCKLEY  ON  THE  COMPANIES  ACTS. 

THE    LAW    AND    PRACTICE    UNDER    THE    COMPANIES  ACTS,   1862x01900;    AND 

THE    LIFE    ASSURANCE    COMPANIES    ACTS,    1870x01872;    INCLUDING 

THE    COMPANIES  (MEMORANDUM   OF   ASSOCIATION)  ACT; 

THE   COMPANIES  (WINDING-UP)  ACT,   AND   THE 

DIRECTORS'   LIABILITY  ACT. 

Q  treatise  on  the  2/.ito  of  Joint  (Stock  Companies. 

CONTAINING     THE     STATUTES,    WITH    THE    RULES,    ORDERS,    AND 
FORMS,    TO    REGULATE    PROCEEDINGS. 

EIGHTH  EDITION  BY 
A.    C.    CLAUSON,    Esq.,    M.A., 

OF  LINCOLN'S  INN,  BARRISTER-AT-LAW. 

Third  Edition,  royal  8vo,  price  $Ss. ,  cloth, 
THE 

LAW  OF  CORPORATIONS  AND  COMPANIES. 

A    TREATISE     ON     THE    DOCTRINE     OF 

ULTRA     VIRES: 

BEING 

An  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and  Liabilities  of 

CORPORATIONS, 

AND   MORE    ESPECIALLY   OF 

JOINT       STOCK       COMPANIES. 
BY    SEWARD    BRICE,   M.A.,    LL.D.,   LONDON, 

OF   THE    INNER   TEMPLE,    ONE  OF   HIS   MAJESTY'S   COUNSEL. 

THIRD     EDITION. 

REVISED    THROUGHOUT    AND    ENLARGED,   AND    CONTAINING    THE 
UNITED    STATES    AND    COLONIAL    DECISIONS. 


REVIEWS. 

".  .  .  .  On  the  whole,  we  consider  Mr.  Brice's  exhaustive  work  a  valuable  addition  to  the  literature  of 
the  profession." — SATURDAY  REVIEW. 

"  It  is  the  Law  of  Corporations  that  Mr.  Brice  treats  of  (and  treats  of  more  fully,  and  at  the  same 
time  more  scientifically,  than  any  work  with  which  we  are  acquainted),  not  the  law  of  principal  and 
agent ;  and  Mr.  Brice  does  not  do  his  book  justice  by  giving  it  so  vague  a  title." — Law  Journal. 

"On  this  doctrine,  first  introduced  in  the  Common  Law  Courts  in  East  Anglian  Railway  Co.  v. 
Eastern  Counties  Rail-way  Co.,  BRICE  ON  ULTRA  VIRES  may  be  read  with  advantage." — Judgment  of 
LORD  JUSTICE  BRAMWELL,  in  the  Case  o/Evershedv.  L.  &*  N.  W.  Ry.  Co.  (L.  R.,  3  Q.  B  Dw.  141). 

In  demy  12010,  price  6.T.,  cloth, 

THE  LAW  OF  SAVINGS  BANKS  SINCE  1878; 

With  a  Digest  of  Decisions  made  by  the  Chief  Registrar  and  Assistant  Registrars  of 
Friendly  Societies  from  1878  to  1882,  being  a  Supplement  to  the  Law  relating  to 
Trustee  and  Post  Office  Savings  Banks. 

BY  U.  A.  FORBES,  of  Lincoln's  Inn,  Barrister-at-Law. 
The  complete  work  can  be  had,  price  105.  £>d.,  cloth. 


*   » 
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Fourth  Edition,  in  royal  Svo,  price  40^.,  cloth, 

THE  JUDGMENTS,  ORDERS,  AND  PRACTICE  OF 
THE  SUPREME  COURT, 

CHIEFLY  in  RESPECT  to  ACTIONS  ASSIGNED  to  the  CHANCERY  DIVISION. 
BY    LOFTUS   LEIGH    PEMBERTON, 

One  of  the  registrars  of  the  Supreme  Court  of  Judicature  ;  and  Author  of  "  The  Practice 
in  Equity  by  way  of  Revivor  and  Supplement. " 

"The  work  under  notice  ought  to  be  of  considerable  service  to  the  profession The  forms 

throughout  the  work — and  they  are  the  most  important  element  in  it — appear  to  us  to  be  accurate,  and  of 
the  most  approved  type.  This  fact  alone  will  commend  the  new  edition  to  practitioners  in  the  Chancery 
Division.  There  is  a  useful  table  of  the  Lord  Chancellors  and  Judges  at  the  beginning  of  the  book,  and  a 
very  full  index  concludes  it." — Law  Times. 

In  demy  I2mo,  price  5.?. , 

THE  STATUTORY  LAW  RELATING  TO  TRUSTEE 

SAVINGS  BANKS  (1863-1891),  together  with  the  Treasury  Regu- 
lations  (1888 — 1889),  and  the  Scheme  for  the  Appointment  of  the  Inspection 
Committee  of  Trustee  Savings  Banks.  By  URQUHART  A.  FORBES,  of  Lincoln's 
Inn,  Esq.,  Barrister-at-Law,  Author  of  "  The  Law  Relating  to  Savings  Banks"  ; 
the  "Law  of  Savings  Banks  since  1878";  and  joint  Author  of  "The  Law 
Relating  to  Water." 

In  Svo,  price  155.,  cloth, 
THE  LAW  AND  PRACTICE  RELATING  TO 

THE  ADMINISTRATION  OF  DECEASED  PERSONS 

BY  THE  CHANCERY  DIVISION  OF  THE  HIGH  COURT  OF  JUSTICE; 
WITH  AN  ADDENDA  giving  the  alterations  effected  by  the  NEW  RULES  of  1883, 

AND    AN    APPENDIX    OF    ORDERS    AND    FORMS,    ANNOTATED    BY 

REFERENCES  TO  THE  TEXT. 

BY  W.  GREGORY  WALKER  and  EDGAR  J.  ELGOOD, 

OF  LINCOLN'S  INN,  BARRISTERS-AT-LAW. 


In  one  volume,  Svo,  1875,  price  i8.r.,  cloth, 

THE  PRACTICE  BEFORE  THE  RAILWAY  COMMISSIONERS 

UNDER   THE   REGULATION   OF   RAILWAY   ACTS,   1873  &  I&745 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees:  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 

BY    J.    H.    BALFOUR    BROWNE, 

OF    THE    MIDDLE   TEMPLE,    K.C. 


In  foolscap  Svo,  superfine  paper,  bound  in  Vellum. 
%*  A  limited  number  of  copies  have  been  printed  upon  large  paper. 

SCINTILLAE    JURIS. 

By  CHARLES    J.   DARLING,    Q.C.,   M.P.     With  a  Frontispiece  and  Colophon  by 
FRANK  LOCKWOOD,  Q.C.,  M.P.     Fourth  Edition  (Enlarged). 

"  'Scintillae  Juris'  is  that  little  bundle  of  humorous  essays  on  law  and  cognate  matters  which,  since  the 
day  of  its  first  appearance,  some  years  ago,  has  been  the  delight  of  legal  circles.  ...  It  has  a  quality 
of  style  which  suggests  much  study  of  Bacon  in  his  lighter  vein.  Its  best  essays  would  not  be  unworthy  of 
the  Essays,  and  if  read  out,  one  by  one,  before  a  blindfolded  connoisseur,  might  often  be  assigned  to  that 
wonderful  book." — Daily  News. 
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Now  ready,  Second  Edition,  in  royal  8vo,  price  iSs.  net,  cloth. 

THE    LAW    SPECIALLY   RELATING   TO 

TRAMWAYS    AND     LIGHT     RAILWAYS: 

AND    CONTAINING 

THE  TRAMWAYS  ACT,  1870,  AND  THE  BOARD  OF  TRADE  RULES  AND  REGULATIONS 

RELATING   TO   TRAMWAYS,   WITH    NOTES;    AND   THE   LIGHT   RAILWAYS 

ACT,  1896,  AND  THE  BOARD  OF  TRADE  RULES  AND  REGULATIONS 

RELATING    TO     LIGHT     RAILWAYS,    WITH    NOTES  ; 

AND  A  FULL  COLLECTION  OF  PRECEDENTS. 

BY    SEWARD    BRICE,    M.A.,    LL.D.,    LONDON, 

ONE  OF  HIS  MAJESTY'S  COUNSEL, 

Author  of  " A    Treatise  on  ike  Doctrine  of  Ultra   Vires"  &^c., 

AND 

B.    J.    LEVERSON, 

OF    THE    INNER    TEMPLE,    BARRISTER-AT-LAW. 

"...  The  book  is  one  which  will  be  found  thoroughly  reliable  ;  the  volume  is  altogether  abreast  of 
the  decisions,  and  is  a  perfectly  modern  exposition  of  the  subject  of  which  it  treats." — Law  Times. 

"  .  .  Mr.  Seward  Brice  has,  as  it  might  have  been  expected,  dealt  extremely  well  with  the  parts  of 
his  subject  which  concern  the  constitution,  powers  and  liabilities  of  tramway  companies,  and  his  chapter 
on  finance  is  good." — Laiv  Journal. 

"  The  book  is  well  arranged  and  clearly  written.  .  .  .  Altogether  we  may  say  that  the  book  leaves 
nothing  to  be  desired  to  constitute  a  useful  and  reliable  text-book  upon  an  important  branch  of  the  law." 
— Irish  Law  Times. 

Now  ready.     Demy  Svo.     55.  net. 

INTERNATIONAL  LAW  IN  SOUTH  AFRICA, 

INCLUDING   THE    FOLLOWING   SUBJECTS  : 

CONTRABAND  FOR   NEUTRAL   PORTS,    SUZERAINTY,    PASSAGE  OF  TROOPS   OVER 

NEUTRAL  TERRITORY,  CONDUCT  OF  WARFARE,     ANNEXATION,  LIMITED 

COMPANIES    IN  THE   WAR,    WITH    A    COMPARATIVE   SUMMARY   OF 

THE  TRANSVAAL  CONVENTIONS  OF  1881  AND  1884, 

BY  TH.   BATY,  B.C.L.,  Barrister-at-Law. 


"  Six  brief  essays  on  aspects  of  International  Law  are  here  presented  touching  the  • 

points  arising  for  settlement  in  South  Africa The   collocation   of  interesting  ' 

fragments  and  curious  information  is  apparent,  but  principles  are  also  enunciated,  and 
the  little  work  will  be  of  considerable  value  at  the  present  epoch.  .  .  .  Persons  whose 
ideas  of  legitimate  warfare  have  been  shocked  and  confused  by  the  extraordinary  language 
of  some  newspaper  correspondents  and  the  irrational  attitude  of  part  of  the  Press,  will 
find  in  this  book  food  for  thought  and  reflection  ;  it  ought  to  be  widely  read. " — Law 
Times. 

"  The  author  is  to  be  congratulated  on  having  produced  a  most  interesting  and  read- 
able book  on  an  important  subject.  No  Member  of  Parliament  should  be  allowed  to 
speak  on  the  war  unless  he  has  read  Mr.  Baty's  book." — Law  Notes. 

"  Mr.  Baty's  treatment  is  full,  clear,  and  fresh,  and  well  worthy  of  the  attention 
of  students  of  International  Law.  The  concluding  chapters  on  'Annexation,'  and 
'  Limited  Companies  in  the  War  '  are  particularly  good  as  well  as  logical.  Mr.  Baty 
gives  an  interesting  and  useful  comparative  summary  of  the  Transvaal  Conventions  of 
iSSi  and  1884.'' — Law  Journal. 

In  Svo,  1876,  price  "]s.  6</.,  cloth, 

ON  THE  COMPULSORY  PURCHASE  OF  THE  UNDERTAKINGS 
OF  COMPANIES  BY  CORPORATIONS, 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.     By  J.  H.  BALFOUR  BROWNE,  of  the  Middle  Temple,  KiC. 

D  a 
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In  the  press,  Third  Edition,  in  crown  Svo, 

THE    LAW    OF    EVIDENCE. 

BY    S.    L.    PHIPSON,    M.A.,   of  the  Inner  Temple,   Barrister-at-Law. 

"This  is  a  very  compendious  and  accurate  volume  on  a  subject  which  we  fear  is  not  studied  as  much  as- 
it  should  be.  The  arrangement  is  excellent,  illustrations  and  examples  being  given  in  parallel  columns. 
Its  success  is  thoroughly  justified."— Lam  Times. 

"  The  work  is  compact  yet  reasonably  full,  and  the  rules  of  law  are  accompanied  by  a  large  number  of 
well-chosen  illustrations.  The  book  is  somewhat  longer  than  its  predecessor,  the  text  being  amplified,  the 
index  enlarged,  and  the  number  of  cases  cited  considerably  increased." — Laiu  Journal. 

"  This  second  edition  of  Mr.  Phipson's  work  seems  to  have  been  brought  down  to  date  with  great  ca_ref 

and  to  have  the  English  and  Irish  cases  carefully  collated The  author's  mode  of  contrasting 

in  parallel  columns  the  decisions  for  or  against  a  particular  question,  or  drawing  nice  distinctions,  can 
hardly  be  excelled.  The  author  seems  to  have  succeeded  in  producing  a  book  handy  in  size,  easy  of 
reference,  and  replete  with  information." — Irish  Law  Times. 

In  Svo,  price  5-r.,  cloth, 

THEORIES  AND  CRITICISMS  OF  SIR  HENRY  MAINE. 

BY  MORGAN  O.  EVANS,  Barrister-at-Law. 

Contained  in  hi?  six  works,  "Ancient  Law,"  "Early  Law  and  Customs,"  "Early 
History  of  Institutions,"  "Village  Communities,"  "International  Law,"  and 
"Popular  Government,"  which  works  have  to  be  studied  for  the  various  examina- 
tions. 

In  Svo,  1872,  price  "js.  6J.,  cloth, 
AN    EPITOME    AND    ANALYSIS    OF 

SAVIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN  LAI. 

BY  ARCHIBALD  BROWN,  M.A., 

EDIN.    AND   OXON.,    AND    B.C.L.    OXON.,    OF   THE   MIDDLE   TEMPLE,    BARRISTER-AT-LAW. 

"  Mr.  Archibald  Brown  deserves  the  thanks  i  the  French  translation  consisting  of  two  volumes, 
of  all  interested  in  the  science  of  Law,  whether  :  with  some  five  hundred  pages  apiece,  as  compared 
as  a  study  or  a  practice,  for  his  edition  of 


Herr  von  Savigny's  great  work  on  '  Obligations.' 
Mr.  Brown  has  undertaken  a  double  task — the 
translation  of  his  author,  and  the  analysis  of  his 
author's  matter.  That  he  has  succeeded  in  reducing 
the  bulk  of  the  original  will  be  seen  at  a  glance  ; 


with  Mr.  Brown's  thin  volume  of  a  hundred  and 
fifty  pages.  At  the  same  time  the  pith  of  Von 
Savigny's  matter  seems  to  be  very  successfully  pre- 
served, nothing  which  might  be  useful  to  the 
English  reader  being  apparently  omitted." — Law 


THE     ELEMENTS     OF     ROMAN     LAW. 


Third  Edition,  in  crown  Svo,  6s. 
A    CONCISE    DIGEST   OF   THE 

INSTITUTES    OF    GAIUS   AND   JUSTINIAN. 

With  copious  References  arranged  in  Parallel  Columns,  also  Chronological  and 

Analytical  Tables,  Lists  of  Laws,  &"c.  drv. 

Primarily  designed  for  the   Use   of  Students   preparing  for   Examination   at 
Oxford,  Cambridge,  and  the  Inns  of  Court. 

BY  SEYMOUR  F.  HARRIS,  B.C.L.,  M.A., 

WORCESTER    COLLEGE,    OXFORD,    AND   THE  INMER    TEMI'LE,    BARRIRTER-AT-LAW, 
AUTHOR   OF    "  UNIVERSITIES    AND    LEGAL   EDUCATION." 


"  This  book  contains  a  summary  in  English  of  the  elements  of  Rowan  Law  as  contained 
in  the  works  of  Gains  and  Justinian,  and  is  so  arranged  that  the  reader  can  at  once  see 
•what  are  the  opinions  of  either  of  these  l^vo  writers  on  each  point.  From  the  very  exact 
and  accurate  references  to  titles  and  sections  given  he  can  at  once  refer  to  the  original 
writers.  The  concise  manner  in  which  Mr.  Harris  has  arranged  his  digest  will  render 
it  most  useful,  not  only  to  the  students  for  w/toin  it  was  originally  written,  but  also  to  those 
persons  who,  though  they  have  not  the  time  to  wade  through  the  larger  treatises  of  Paste, 
Sanders,  Ortolan,  and  others,  yet  desire  to  obtain  some  knowledge  of  Roman  Laiv." — 
OXFORD  AND  CAMBRIDGE  UNDERGRADUATES'  JOURNAL. 
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Fifth  Edition,  in  crown  8vo,  price  15^.,  cloth, 

ENGLISH  CONSTITUTIONAL  HISTORY: 

FROM    THE    TEUTONIC   INVASION    TO    THE    PRESENT  TIME. 

gJcsigneb  as  a  Icxt-book  for  <Stvxlients  anb  others, 
BY  T.   P.    TASWELL-LANGMEAD,    B.C.L., 

OF  LINCOLN'S  INN,  BARRISTER-AT-LAW,  FORMERLY  VINERIAN  SCHOLAR  IN  THE  UNIVERSITY 

AND  LATE  PROFESSOR  OF  CONSTITUTIONAL  LAW  AND  HISTORY, 

UNIVERSITY  COLLEGE,  LONDON. 

Fifth  Edition,  Revised  throughout,  with  Notes, 

By  PHILIP  A.  ASHWORTH, 
BARRISTER-AT-LAW;  TRANSLATOR  OF  GNEIST'S  "HISTORY  OF  THE  ENGLISH  CONSTITUTION." 


"We  heartily  commend  this  valuable  book  to  the  study  of  all,  whether  Conservative  or  Liberal  in 
politics,  who  desire  to  take  an  intelligent  part  in  public  life." — The  New  Saturday. 

" '  Taswell-Langmead '  has  long  been  popular  with  candidates  for  examination  in  Constitutional 
History,  and  the  present  edition  should  render  it  even  more  so.  It  is  now,  in  our  opinion,  the  ideal 
students'  book  upon  the  subject." — Law  Notes. 

"Mr.  Carmichael  has  performed  his  allotted  task  with  credit  to  himself,  and  the  high  standard  of 
excellence  attained  by  Taswell-Langmead's  treatise  is  worthily  maintained.  This,  the  third  edition,  will 
be  found  as  useful  as  its  predecessors  to  the  large  class  of  readers  and  students  who  seek  in  its  pages 
accurate  knowledge  of  the  history  of  the  constitution." — Law  Times. 

"To  the  student  of  constitutional  law  this  work  will  be  invaluable The  book  is  remarkable 

for  the  raciness  and  vigour  of  its  style.  The  editorial  contributions  of  Mr.  Carmichael  are  judicious,  and 
add  much  to  the  value  of  the  work." — Scottish  Law  Review. 

"  The  work  will  continue  to  hold  the  field  as  the  best  class-book  on  the  subject." — Contemporary  Review. 

"  The  book  is  well  known  as  an  admirable  introduction  to  the  study  of  constitutional  law  for  students  at 

Jaw Mr.  Carmichael  appears  to  have  done  the  work  of  editing,  made  necessary  by  the  death 

of  Mr.  Taswell-Langmead,  with  care  and  judgment." — La^u  Journal. 

"  The  work  before  us  it  would  be  hardly  possible  to  praise  too  highly.  In  style,  arrangement,  clearness, 
and  size,  it  would  be  difficult  to  find  anything  better  on  the  real  history  of  England,  the  history  of  its 
constitutional  growth  as  a  complete  story,  than  this  volume." — Boston  (Lf.S.)  Literary  World. 

"As  it  now  stands,  we  should  find  it  hard  to  name  a  better  text-book  on  English  Constitutional 
History." — Solicitors'  Journal. 

"  Mr.  Taswell-Langmead's  compendium  of  the  rise  and  development  of  the  English  Constitution  has 

evidently  supplied  a  want The  present  Edition  is  greatly  improved.  .  .  .  We  have  no  hesitation  in 

saying  that  it  is  a  thoroughly  good  and  useful  work." — Spectator. 

"  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history  and  law." — Globe. 

"  The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exactly  what  such  a 
history  should  be." — Standard. 

"  Mr.  Taswell-Langmead  has  thoroughly  grasped  the  bearings  of  his  subject.  It  is,  however,  in  dealing 
with  that  chief  subject  of  constitutional  history — parliamentary  government — that  the  work  exhibits  its 
great  superiority  over  its  rivals." — Academy. 

Second  Edition,  in  8vo,  price  6s. ,  cloth, 

HANDBOOK  TO    THE    INTERMEDIATE  AND 
FINAL  LLB.  OF  LONDON  UNIVERSITY ; 

(PASS     AND     HONOURS) 

INCLUDING  A  COMPLETE   SUMMARY   OF  "AUSTIN'S  JURISPRUDENCE," 
AND  THE  EXAMINATION  PAPERS  OF  LATE  YEARS  IN  ALL  BRANCHES. 

By  a  B.A.,  LL.B.  (Lond.). 
In  crown  8vo,  price  35.  ;  or  Interleaved  for  Notes,  price  4*., 

CONTRACT    LAW. 

•QUESTIONS    ON    THE    LAW    OF    CONTRACTS.       WITH    NOTES    TO    THE 
ANSWERS.     Founded  on  "  Anson,"  "  C kitty,"  and  "Pollock." 


By  PHILIP  FOSTER  ALDRED,  D.C.L.,  Hertford  College  and  Gray's  Inn. 
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Thirteenth  Edition,  in  8vo,  price  2is. ,  cloth, 

THE    PRINCIPLES  OF  EQUITY. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

By    EDMUND    H.    T.    S  N  E  L  L, 

OF    THE   MIDDLE   TEMPLE,    BARRISTER-AT-LAW. 

THIRTEENTH  EDITION. 
BY  ARCHIBALD  BROWN,  M.A.  EDIN.  &  OXON.,  &  B.C.L.    OXON., 

OF   THE   MIDDLE    TEMPLE,    BARRISTER-AT-LAW  ;    AUTHOR   OF    "A    NEW    LAW   DICTIONARY," 
"AN    ANALYSIS   OF    SAVIGNY   ON    OBLIGATIONS,"   AND   THE    "LAW    OF    FIXTURES." 


REVIEWS. 

"The  Twelfth  Edition  of  this  work  will  be  welcomed.  .  .  .  The  book  is  now  a  standard  work  on  the 
'  Principles  of  Equity,'  and  we  suppose  that  very  few  aspirants  for  the  Bar  and  the  Rolls  present  them- 
selves for  examination  without  reading  the  book  more  than  once.  .  .  .  There  is  no  book  on  Equity 
which  can  come  near  '  Snell.'  "—  Law  Notes. 

'  '  Snell '  remains,  as  it  has  been  for  a  generation,  the  indisputable  inti  eduction  to  the  study  of  Equity." 
— Oxford  Magazine. 

"The  fact  that  '  Snell's  Principles  of  Equity  has  reached  the  Twelfth  Edition  is  in  itself  sufficient 
to  show  the  warm  approval  of  the  profession.  It  is  a  wonderful  compendium  of  Equity  Principles,  so 
arranged  as  to  lead  the  reader  steadily  on  from  simpler  to  more  abstruse  questions  ;  and  is  most  useful, 
not  only  to  the  student,  but  also  to  the  barrister  in  his  every-day  work."  —  Irish  Lam  Time-s. 

"The  student  who  has  mastered  'Snell'  will  know  as  much  about  Equity  as  most  practitioners,  and 
more  than  some.  .  .  .  This  edition  appears  to  have  been  brought  well  up  to  date.  It  is,  moreover, 
furnished  with  an  excellent  index.  This  is  fortunate,  as  '  Snell  holds  the  field  as  a  treatise  on  Equity." 
—  Laiu  Journal. 

"  This  is  the  Eighth  Edition  of  this  student's  text-book  which  the  present  editor  has  brought  out.  .  .  . 
the  book  is  a  good  introduction  to  Equity,  and  is  additionally  useful  by  having  a  full  index." — Solicitors' 
Journal. 

"Whether  to  the  beginner  in  the  study  of  the  principles  of  Equity,  or  to  the  practising  lawyer  in  the 
hurry  of  work,  it  can  be  unhesitatingly  recommended  as  a  standard  and  invaluable  treatise." — Cambridge 
Review. 

"  This  is  now  unquestionably  the  standard  book  on  Equity  for  students." — Saturday  Review. 


"   We  know  of  no   better   introduction  to  the   Principles  of  Equity.'1'' — 
CANADA  LAW  JOURNAL. 

Seventh  Edition,  in  the  press,  in  8vo,  price  6s.,  cloth, 

AN   ANALYSIS   OF   SNELL'S    PRINCIPLES    OF 

EQUITY.       FOUNDED    ON    THE    THIRTEENTH    EDITION.      With    Notes 
thereon.      By  E.  E.  BLYTH,  LL.  D.,  Solicitor. 

"  Mr.  Blyth's  book  will  undoubtedly  be  very  useful  to  readers  of  Snell." — Law  Times. 
"  This  is  an  admirable  analysis  of  a  good  treatise  ;  read  with  Snell,  this  little  book  will  be  found  very 
profitable  lo  the  student."—  Law  Journal. 

In  8vo,  price  2s.,  sewed, 

QUESTIONS    ON    EQUITY. 


FOR     STUDENTS    PREPARING    FOR    EXAMINATION. 

FOUNDED    ON    THE    NINTH    EDITION    OF 

SNELL'S   "PRINCIPLES    OF    EQUITY." 
BY  W.    T.    WAITE, 

BARRISTER-AT-LAW,    HOLT   SCHOLAR   OF    THE    HONOURABLE   SOCIETY   OF    GRAY'S    INN. 
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Second  Edition,  in  one  volume,  8vo,  price  iSs.,  cloth, 

PRINCIPLES   OF    CONVEYANCING. 

AN  ELEMENTARY  WORK  FOR    THE    USE  OF  STUDENTS. 
BY    HENRY    C.    DEANE, 

OF  LINCOLN'S  INN,  BARRISTER-AT-LAW,  SOMETIME  LECTURER  TO  THE  INCORPORATED  LAW  SOCIETY 

OF  THE  UNITED  KINGDOM. 

"We  hope  to  see  this  book,  like  Snell's  Equity,  a  standard  class-book  in  all  Law  Schools 
where  English  law  is  taugAt."—  CANADA  LAW  JOURNAL. 


"  We  like  the  work,  it  is  well  written  and  is  an 
excellent  student's  book,  and  being  only  just  pub- 
lished, it  has  the  great  advantage  of  having  in  it  all 
the  recent  important  enactments  relating  to  convey- 
ancing. It  possesses  also  an  excellent  index."  — 
Law  Students'  Journal. 

"  Will  be  found  of  great  use  to  students  entering 
upon  the  difficulties  of  Real  Property  Law.  It  has 
an  unusually  exhaustive  index  covering  some  fifty 
pages."  —  Law  Times. 


"  In  the  parts  which  have  been  re-written,  Mr. 
Deane  has  preserved  the  same  pleasant  style  marked 
by  simplicity  and  lucidity  which  distinguished  his 
first  edition.  After  '  Williams  on  Real  Property," 
there  is  no  book  which  we  should  so  strongly 
recommend  to  the  student  entering  upon  Real  Pro- 
perty Law  as  Mr.  Deane's  '  Principles  of  Convey- 
ancing,' and  the  high  character  which  the  first 
edition  attained  has  been  fully  kept  up  in  this 
second." — Law  Journal. 


Fourth  Edition,  in  Svo,  price  los. ,  cloth, 
A    SUMMARY    OF    THE 

LAW  &  PRACTICE  IN  ADMIRALTY. 

FOR    THE    USE    OF   STUDENTS. 
BY    EUSTACE   SMITH, 

OF   THE    INNER   TEMPLE',   AUTHOR    OF    "A    SUMMARY   OF   COMPANY    LAW." 

"The  book  is  well  arranged,  and  forms  a  good  introduction  to  the  subject."—  Solicitors   Journal. 

"  It  is,  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the  hands  of 
every  student  who  is  taking  up  Admiralty  Law  at  the  Final." — Law  Students'  Journal. 

"  Mr.  Smith  has  a  happy  knack  of  compressing  a  large  amount  of  useful  matter  in  a  small  compass.  The 
present  work  will  doubtless  be  received  with  satisfaction  equal  to  that  with  which  his  previous  '  Summary' 
has  been  met."— Oxford  and  Cambridge  Undergraduates'  Journal. 

In  the  press,  Fifth  Edition. 
A    SUMMARY    OF    THE 

LAW  AND  PRACTICE  IN  THE  ECCLESIASTICAL  COURTS. 

FOR    THE    USE    OF   STUDENTS. 
BY    EUSTACE   SMITH, 

THE   INNER   TEMPLE;    AUTHOR   OF    "A   SUMMARY   OF   COMPANY   LAW  "    AND    "A   SUMMARY   OF 
THE   LAW   AND    PRACTICE   IN    ADMIRALTY." 

"  His  object  has  been,  as  he  tells  us  in  his  preface,  to  give  the  student  and  general  reader  a  fair  outline 
of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of  the  Courts  by 
which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  regulated.  We  think  the  book  well 
fulfils  its  object.  Its  value  is  much  enhanced  by  a  profuse  citation  of  authorities  for  the  propositions 
contained  in  it." — Bar  Examination  Journal. 

Fourth  Edition,  in  Svo,  price  Js.  6d.,  cloth, 

AN  EPITOME  OF  THE  LAWS  OF  PROBATE  AND  DIVORCE. 

FOR  THE  USE  OF  STUDENTS  FOR  HONOURS  EXAMINATION. 
BY    J.    CARTER    HARRISON,    SoLlCiTCm. 

"The  work  is  considerably  enlarged,  and  we  think  improved,  and  will  be  found  of  great  assistance  to 
students. " — Law  Students'  Journal. 
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Now  ready,  Ninth  Edition.     In  one  volume,  8vo,  price  2os.,  cloth, 

PRINCIPLES  OF  THE  COMMON  LAW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION 

NINTH  EDITION. 

BY  JOHN   INDERMAUR,   SOLICITOR, 

AUTHOR    OF    "A    MANUAL   OF   THE   PRACTICE   OF   THE   SUPREME   COURT," 
"  EPITOMES   OF   LEADING    CASES,"   AND   OTHER   WORKS. 


"The  student  will  find  in  Mr.  Indermaur's  book  a  safe  and  clear  guide  to  the  Prin- 
ciples of  Common  Law." — Law  Journal. 

"The  present  edition  of  this  elementary  treatise  has  been  in  general  edited  with  praise- 
worthy care.  The  provisions  of  the  statutes  affecting  the  subjects  discussed,  which  have 
been  passed  since  the  publication  of  the  last  edition,  are  clearly  summarised,  and  the  effect 
of  the  leading  cases  is  generally  very  well  given.  In  the  difficult  task  of  selecting  and 
distinguishing  principle  from  detail,  Mr.  Indermaur  has  been  very  successful ;  the  leading 
principles  are  clearly  brought  out,  and  very  judiciously  illustrated.'1—  Solicitors'  Journal. 

"The  work  is  acknowledged  to  be  one  of  the  best  written  and  most  useful  elementary 
works  for  Law  Students  that  has  been  published." — Law  Times. 

"  The  praise  which  we  were  enabled  to  bestow  upon  Mr.  Indermaur's  very  useful  com- 
pilation on  its  first  appearance  has  been  justified  by  a  demand  for  a  second  edition." — 
Law  Magazine. 

"  We  were  able,  four  years  ago,  to  praise  the  first  edition  of  Mr.  Indermaur's  book  as 
likely  to  be  of  use  to  students  in  acquiring  the  elements  of  the  law  of  torts  and  contracts. 
The  second  edition  maintains  the  character  of  the  book." — Law  Jottrnal. 

"  Mr.  Indermaur  renders  even  law  light  reading.  He  not  only  possesses  the  faculty 
of  judicious  selection,  but  of  lucid  exposition  and  felicitous  illustration.  And  while  his 
works  are  all  thus  characterised,  his  '  Principles  of  the  Common  Law '  especially  displays 
those  features.  That  it  has  already  reached  a  second  edition,  testifies  that  our  estimate  of 
the  work  on  its  first  appearance  was  not  unduly  favourable,  highly  as  we  then  signified 
approval ;  nor  needs  it  that  we  should  add  anything  to  that  estimate  in  reference  to  the 
general  scope  and  execution  of  the  work.  It  only  remains  to  say,  that  the  present  edition 
evinces  that  every  care  has  been  taken  to  insure  thorough  accuracy,  while  including  all 
the  modifications  in  the  law  that  have  taken  place  since  the  original  publication  ;  and  that 
the  references  to  the  Irish  decisions  which  have  been  now  introduced  are  calculated  to 
render  the  work  of  greater  utility  to  practitioners  and  students,  both  English  and  Irish.''' 
— Irish  Law  Times. 

"  This  work,  the  author  tells  us  in  his  Preface,  is  written  mainly  with  a  •view  to  the 
examinations  of  the  Incorporated  Law  Society  ;  but  we  think  it  is  likely  to  attain  a  wider 
usefulness.  It  seems,  so  far  as  we  can  judge  from  the  parts  we  have  examined,  to  be  a 
careful  and  clear  outline  of  the  principles  of  the  common  law.  It  is  very  readable  ;  and 
not  only  students,  but  many  practitioners  and  the  public,  might  benefit  by  a  perusal  of  its 
pages.''  —  SOLICITORS'  JOURNAL. 
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Eighth  Edition,  in  8vo,  price  15^.,  cloth, 

A  MANUAL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT'  OF  JUDICATURE, 

IN    THE    KING'S    BENCH    AND    CHANCERY    DIVISIONS. 

Eighth  Edition. 

Intended  for  the   ttse   of  Students   and  the   Profession. 
By  JOHN  INDERMAUR,  Solicitor. 

"The  eighth  edition  of  Indermaur's  '  Manual  of  Practice'  (London:  Stevens  and  Haynes),  chiefly 
called  for  by  reason  of  the  Older  XXX.,  has  also  been  partly  rewritten  and  improved  in  arrangement  and 
detail.  While  primarily  designed  for  students,  we  may  mention  that  it  will  be  found  a  useful  companion  to 
the  White  Book."  —  Lai^  Times. 


"The  arrangement  of  the  book  is  good,  and  references  are  given  to  the  leading  decisions.  Copious 
references  are  also  given  to  the  rules,  so  that  the  work  forms  a  convenient  guide  to  the  larger  volumes  on 
practice.  It  is  a  very  successful  attempt  to  deal  clearly  and  concisely  with  an  important  and  complicated 
subject.  "  —  Solicitors'  Journal. 

Eighth  Edition,  in  8vo,  price  6.?.,  cloth, 

AN    EPITOME   OF   LEADING    COMMON    LAW    CASES; 

WITH  SOME  SHORT  NOTES  THEREON. 

Chiefly  intended  as  a  Guide  to  "  SMITH'S  LEADING  CASES."     By  JOHN  INDERMAUR, 
Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 

"  We  have  received  the  third  edition  of  the  '  Epitome  of  Leading  Common  Law  Cases,'  by  Mr.  Inder- 
maur,  Solicitor.  The  first  edition  of  this  work  was  published  in  February,  1873,  tne  second  in  April,  1874; 
and  now  we  have  a  third  edition  dated  September,  1875.  No  better  proof  of  the  value  of  this  book  can  be 
furnished  than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition."  —  Law  Journal. 

Eighth  Edition,  in  8vo,   price  6s.,  cloth, 

AN  EPITOME  OF  LEADING  CONVEYANCING  AND  EQUITY  CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 
By  JOHN  INDEKMAUR,  Solicitor,  Author  of  "An  Epitome  of  Leading 

Common  Law  Cases.  " 

"We  have  received  the  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  Leading  Convey- 
ancing and  Equity  Cases.  The  work  is  very  well  done."  —  Law  Tunes. 

"The  Epitome  well  deserves  the  continued  patronage  of  the  class  —  Students  —  for  whom  it  is  especially 
intended.  Mr.  Indermaur  will  soon  be  known  as  the  '  Students'  Friend.'  "  —  Canada  Law  Journal. 

Sixth  Edition,  8vo,  price  6s.,  cloth, 

THE   ARTICLED   CLERK'S   GUIDE   TO   AND 
SELF-PREPARATION   FOR   THE   FINAL   EXAMINATION. 

Containing  a  Complete  Course  of  Study,  with  Books  to  Read,  List  of  Statutes,   Cases, 
Test  Questions,  &c.,  and  intended  for  the  use  of  those  Articled  Clerks  who  read 
by  themselves.     By  JOHN  INDERMAUR,  Solicitor. 
"  In  this  edition   Mr.    Indermaur  extends   his  counsels  to  the   whole  period  from   the  Intermediate 

examination  to  the  Final.     His  advice  is  practical  and  sensible  :  and  if  the  course  of  study  he  recommends 

is  intelligently  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient 

to  carry  him  through  the  Final  Examination."  —  Solicitors'  Journal. 

Just  Published,   in  8vo,  price  los.  net,   cloth. 

THE   ARTICLED   CLERK'S   GUIDE   TO    THE 
INTERMEDIATE    EXAMINATION, 

As  it  now  exists  on  Stephen's  Commentaries.  Containing  a  complete  Scheme  of 
Work,  Notes  and  Test  Questions  on  each  Chapter  :  List  of  Statutes.  Also  a 
complete  Selected  Digest  of  the  whole  of  the  Questions  and  Answers  set  at 
the  Examinations  on  those  parts  of  "Stephen"  now  examined  on,  up  to 
January  1902.  Intended  for  the  use  of  all  Articled  Clerks  who  have  not  yet 
passed  the  Intermediate  Examination.  CHARLES  THWAITES,  Solicitor. 
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In  the  press.     To  be  published  shortly. 

THE 

LAW  OF  CONTRACT  OF  SALE. 

CONTAINED    IN  A    COURSE    OF   SIX    LECTURES. 
DELIVERED  BY  WILLIAM   WILLIS, 

ONE  OF  HIS  MAJESTY'S  COUNSEL, 
AT    THE    REQUEST   OF 

THE   COUNCIL   OF   LEGAL   EDUCATION. 

Now  ready,  in  Crown  8vo,  price  y.  net, 

AN   ANALYSIS   OF 

TASWELL-LANGMEAD'S  CONSTITUTIONAL  HISTORY. 

BY  A.  M.  WILSHERE. 

LATE  EXHIBITIONER  OF  THE  UNIVERSITY  OF  LONDON. 
Fifth  Edition,  in  crown  8vo,  price   12s.  6J.,  cloth, 

AN  EPITOME  OF  CONVEYANCING  STATUTES, 

EXTENDING  FROM  13  EDW.  I.  TO  THE  END  OF  55  &  56  VICTORIA.  Fifth 
Edition,  with  Short  Notes.  By  GEORGE  NICHOLS  MARCY,  of  Lincoln's  Inn, 
Barrister-at-Law. 

In  royal  8vo,  price  $s.,  cloth, 

ANALYTICAL  TABLES 

OF 

THE    LAW    OF    REAL   PROPERTY; 

Drawn  up  chiefly  from  STEPHEN'S  BLACKSTONE,  with  Notes. 
By  C.  J.  TARRING,  of  the  Inner  Temple,  Barrister-at-Law. 

"Great  care  and  considerable  skill  have  been  shown  in  the  compilation  of  these  tables,  which  will  be 
found  of  much  service  to  students  of  the  Law  of  Real  Property."— Law  Times. 

In  Svo,    1875,   price  6s.,  cloth, 

THE    STUDENTS'   GUIDE    TO   THE 
JUDICATURE    ACTS, 

AND   THE   RULES   THEREUNDER: 

Being  a    book    of  Questions  and  Answers  intended  for  the  use   of  Law  Students. 

By  JOHN  INDERMAUK,  Solicitor. 
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Now  ready,  Ninth  Edition,  in  8vo,  price  205.,  cloth, 

PRINCIPLES  OF  THE  CRIMINAL  LAW. 

INTENDED   AS  A    LUCID   EXPOSITION   OF    THE   SUBJECT  FOR 
THE    USE  OF  STUDENTS  AND   THE    PROFESSION. 

BY    SEYMOUR    F.    HARRIS,    B.C.L.,    M.A.    (OxoN.), 

AUTHOR    OF    "A   CONCISE   DIGEST    OF   THE    INSTITUTES   OK    GAIUS    AND    JUSTINIAN." 

NINTH    EDITION. 
BY   C.  L.   ATTENBOROUGH,  of  the  Inner  Temple,    Barrister-at-Law. 


REVIEWS. 

"  Messrs.  Stevens  &  Haynes  have  just  issued  the  Seventh  Edition  of  their  well   known  text-book,   • 
'  Harris's  Principles   of   the  Criminal  Law.'      For  the   present   edition    Mr.  Charles  L.   Attenborough, 
of  the   Inner  Temple,    Barrister-at-Law,  is    responsible.      He  has   brought   the  work  up   to  date,   and 
ensured  for  it  a   further  career  of  usefulness   as   the   leading   student's  text-book   upon    the  Criminal 
Law." — Law   Times. 

"This  work  is  pretty  well  known  as  one  designed  for  the  student  who  is  preparing  for  examination, 
and  for  the  help  of  young  practitioners.  Among  articled  clerks  it  has  long  enjoyed  a  popularity  which 
is  not  likely  to  be  interfered  with.  .  .  .  We  have  been  carefully  through  the  new  edition  and  can 
cordially  commend  it." — Laiv  Student's  Journal. 

"The  book  must  be  good,  and  must  meet  a  demand,  and  Harris's  Criminal  Law  remains  as  it  has 
always  been,  an  excellent  work  for  obtaining  that  kind  of  theoretical  knowledge  of  the  criminal  law 
which  is  so  useful  at  the  University  Examinations  of  Oxford  and  Cambridge. "—Law  Notes. 

"The  characteristic  of  the  present  Edition  is  the  restoration  to  the  book  of  the  character  of  '  a  concise 
exposition  '  proclaimed  by  the  title-page.  Mr.  Attenborough  has  carefully  pruned  away  the  excrescences 
which  had  arisen  in  successive  editions,  and  has  improved  the  work  both  as  regards  terseness  and  clearness 
of  exposition.  In  both  respects  it  is  now  an  excellent  student's  book.  The  text  is  very  well  broken  up 
into  headings  and  paragraphs,  with  short  marginal  notes — the  importance  of  which,  for  the  convenience 
of  the  student,  is  too  often  overlooked." — Solicitors'  Journal. 

"  The  favourable  opinion  we  expressed  of  the  first  edition  of  this  work  appears  to  have 
been  justified  by  the  reception  it  has  met  with.  Looking  through  this  new  Edition,  we  set 
no  reason  to  modify  the  praise  we  bestowed  on  the  former  Edition.  The  recent  cases  have 
been  added  and  the  provisions  of  the  Summary  Jurisdiction  Act  are  noticed  in  the  chapter 
relating  to  Summary  Convictions.  The  book  is  one  of  the  best  manuals  of  Criminal  Law 
for  the  student."— SOLICITORS'  JOURNAL. 

"  There  is  no  lack  of  Works  on  Criminal  Law,  but  theie  was  room  for  such  a  useful 
handbook  of  Principles  as  Mr.  Seymour  Hatris  has  supplied.  Accustomed,  by  his  previous 
labours,  to  the  task  of  analysing  the  law,  Air.  Harris  has  brought  to  bear  upon  his  present 
work  qualifications  well  adapted  to  secure  the  successful  accomplishment  of  the  object  which 
he  had  set  before  him.  That  object  is  not  an  ambitious  one,  for  it  does  not  pretend  to  soar 
above  utility  to  the  young  practitioner  and  the  student.  For  both  these  classes,  and  for  the 
yet  wider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr.  Harris  has  produced 
a  clear  and  convenient  Epitome  of  the  Law.'" — LAW  MAGAZINE  AND  REVIEW. 

"  This  work  purports  to  contain  'a  concise  exposition  of  the  nature  of  crime,  the  various  offences  punish- 
able by  the  English  law,  the  law  of  criminal  procedure,  and  the  law  of  summary  convictions,'  with  tables 
of  offences,  punishments,  and  statutes.  The  work  is  divided  into  four  books.  Book  I.  treats  of  crime,  its 
divisions  and  essentials  ;  of  persons  capable  of  committing  crimes ;  and  of  principals  and  accessories. 
Book  II.  deals  with  offences  of  a  public  nature  ;  offences  against  private  persons  ;  and  offences  against  the 
property  of  individuals.  Each  crime  is  discussed  in  its  turn,  with  as  much  brevity  as  could  well  be  used 
consistently  with  a  proper  explanation  of  the  legal  characteristics  of  the  several  offences.  Book  III. 
explains  criminal  procedure,  including  the  jurisdiction  of  Courts,  and  the  various  steps  in  the  apprehension 
and  trial  of  criminals  from  arrest  to  punishment.  This  part  of  the  work  is  extremely  well  done,  the 
description  of  the  trial  being  excellent,  and  thoroughly  calculated  to  impress  the  mind  of  the  uninitiated. 
Book  IV.  contains  a  short  sketch  of  '  summary  convictions  before  magistrates  out  of  quarter  sessions.'  The 
table  of  offences  at  the  end  of  the  volume  is  most  useful,  and  there  is  a  very  full  index.  Altogether  we 
must  congratulate  Mr.  Harris  on  his  adventure." — Law  Journal. 
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Second  Edition,  in  crown  8vo,  price  $s.  6d.,  cloth, 

THE  STUDENTS'  GUIDE  TO  BANKRUPTCY; 

Being  a  Complete  Digest  of  the  Law  of  Bankruptcy  in  the  shape  of  Questions  and 
Answers,  and  comprising  all  Questions  asked  at  the  Solicitors'  Final  Examinations 
in  Bankruptcy  since  the  Bankruptcy  Act,  1883,  and  all  important  Decisions  since 
that  Act.  By  JOHN  INDERMAUR,  Solicitor,  Author  of  "  Principles  of  Common 
Law,"  &c.  &c. 

In  I2mo,  price  5-r.  6J.,  cloth, 

A  CONCISE  TREATISE  ON  THE  LAI  OF  BILLS  OF  SALE, 

FOR  THE  USE  OF  LAWYERS,  LAW  STUDENTS,  AND  THE  PUBLIC. 

Embracing  the  Acts  of  1878  and  1882.  Part  I.— Of  Bills  of  Sale  generally.  Part  II.— 
Of  the  Execution,  Attestation,  and  Registration  of  Bills  of  Sale  and  satisfaction 
thereof.  Part  III.— Of  the  Effects  of  Bills  of  Sale  as  against  Creditors.  Part  IV. 
— Of  Seizing  under,  and  Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c. 
By  JOHN  INDERMAUR,  Solicitor. 

"The  object  of  the  book  is  thoroughly  practical.  Those  who  want  to  be  told  exactly  what  to  do  and 
where  to  go  when  they  are  registering  a  bill  of  sale  will  find  the  necessary  information  in  this  little  book." 
— Law  Journal. 

Second  Edition,  in  8vo,  price  4^.,  cloth, 

A  COLLECTION  OF  LATIN  MAXIMS  &  PHRASES. 

LITERALLY  TRANSLATED. 

INTENDED  FOR  THE  USE  OF  STUDENTS  FOR  ALL  LEGAL  EXAMINATIONS. 
Second  Edition,  by  J.  N.  COTTERELL,  Solicitor. 

"  The  book  seems  admirably  adapted  as  a  book  of  reference  or  students  who  come  across  a  Latin  maxim 
•in  their  reading." — La^v  Journal. 

In  one  volume,  8vo,  price  gs.,  cloth, 

LEADING   STATUTES  SUMMARISED, 

FOR    THE    USE    OF    STUDENTS. 
BY  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OF  GRAY'S  INN,  LATE  SCHOLAR  OF  TRINITY  COLLEGE,  OXFORD  I 
AUTHOR  OF  "  LEADING  CASES  IN  CONSTITUTIONAL  LAW  BRIEFLY  STATED." 

Third  Edition,  in  8vo,  enlarged,  price  6s.,  cloth, 

LEADING   CASES   IN   CONSTITUTIONAL   LAW 

BRIEFLY  STATED,  WITH  INTRODUCTION  AND  NOTES. 
BY  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OF  GRAY'S  INN,  LATE  SCHOLAR  OF  TRINITY  COLLEGE,  OXFORD. 

Third  Edition  by  C.  L.  ATTENBOROUGH,  of  the  Inner  Temple,  Barrister-at-La\v. 

"  Mr.  E.  C.  Thomas  has  put  together  in  a  slim  octavo  a  digest  of  the  principal  cases  illustrating  Con- 
stitutional Law,  that  is  to  say,  all  questions  as  to  the  rights  or  authority  of  the  Crown  or  persons  under  it, 
as  regards  not  merely  the  constitution  and  structure  given  to  the  governing  body,  but  also  the  mode  in 
•which  the  sovereign  power  is  to  be  exercised.  In  an  introductory  essay  Mr.  Thomas  gives  a  very  clear  and 
intelligent  survey  of  the  genera  1  functions  of  the  Executive,  and  the  principles  by  which  they  are  regulated  ; 
and  then  follows  a  summary  of  leading  cases." — Saturday  Review. 

"  Mr.  Thomas  gives  a  sensible  introduction  and  a  brief  epitome  of  the  familiar  leading  cases." — Law 
Times. 
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Second  Edition,  in  crown  Svo,  price  izs.  6d.,  cloth, 

THE  BANKRUPTCY  ACT,  1883, 

WITH   NOTES  OF  ALL  THE  CASES  DECIDED  UNDER  THE  ACT  ; 
THE  CONSOLIDATED  RULES  AND  FORMS,  1886  ;  THE  DEBTORS  ACT,  1869,  so 

FAR   AS   APPLICABLE    TO   BANKRUPTCY    MATTERS,    WITH     RULES    AND    FORMS 
THEREUNDER  ;   THE   BlLLS    OF   SALE   ACTS,   1878   AND    1882  ; 

Board  of  Trade  Circulars  and  Forms,  and  List  of  Official  Receivers  ;  Scale  of  Costs, 
Fees,  and  Percentages,  1886 ;  Orders  of  the  Bankruptcy  Judge  of  the  High 
Court ;  and  a  Copious  Index. 

BY   WILLIAM  HAZLITT,  Esq.,    AND  RICHARD  RINGWOOD,  M.A., 

SENIOR   REGISTRAR   IN   BANKRUPTCY,  OF    THE   MIDDLE  TEMPLE,    ESQ.,    BARRISTER-AT-LAW. 

Second  Edition,  by  R.  RINGWOOD,  M.A.,  Barrister-at-Law. 

"  This  is  a  very  handy  edition  of  the  Act  and  Rules The  cross  references  and  marginal 

references  to  corresponding  provisions  of  the  Act  of  1869  are  exceedingly  useful There  is  a  very 

full  index,  and  the  book  is  admirably  printed." — Solicitors'  Journal. 

Part  I.,  price  7-?.  6</.,  sewed, 

LORD     WESTBURY'S     DECISIONS     IN     THE 

EUROPEAN    ARBITRATION.     Reported  by  FRANCIS  S.  REILLY, 

of  Lincoln's  Inn,  Barrister-at-Law. 

Parts  I.,  II.,  and  III.,  price  25*.,  sewed, 

LORD  CAIRNS'S  DECISIONS  IN  THE  ALBERT 

ARBITRATION.         Reported  by  FRANCIS  S.   REILLY,    of    Lincoln's  Inn, 
Barrister-at-Law. 

Second  Edition,  in  royal  Svo,  price  30^.,  cloth, 
A  TREATISE   ON 

THE    STATUTES   OF   ELIZABETH   AGAINST 
FRAUDULENT   CONVEYANCES. 

THE  BILLS  OF  SALE  ACTS  1878  AND  1882  AND  THE  LAW  OF  VOLUNTARY 
DISPOSITIONS  OF  PROPERTY. 

BY  THE  LATE  H.  W.  MAY,  B.A.  (Ch.  Ch.  Oxford). 

Second  Edition,  thoroughly  revised  and  enlarged,  by  S.  WORTHINGTON  WORTHINGTON, 
of  the  Inner  Temple,  Barrister-at-Law;  Editor  of  the  "Married  Women's 
Property  Acts,"  5th  edition,  by  the  late  J.  R.  GRIFFITH. 

"  In  conclusion,  we  can  heartily  recommend  this 
book  to  our  readers,  not  only  to  those  who  are  in 
large  practice,  and  who  merely  want  a  classified 
list  of  cases,  but  to  those  who  have  both  the  desire 
and  the  leisure  to  enter  upon  a  systematic  study  of 
our  law." — Solicitors  Journal. 

"As  Mr.  Worthington  points  out,  since  Mr.  May 
wrote,  the  'Bills  of 'Sale  Acts'  of  1878  and  1882 
have  been  passed  ;  the  '  Married  Women's  Property 
Act,  1882 '  (making  settlements  by  married  women 
void  as  against  creditors  in  cases  in  which  similar 
settlements  by  a  man  would  be  void),  and  the 
'  Bankruptcy  Act,  1883.'  These  Acts  and  the  deci- 
sions upon  them  have  been  handled  by  Mr.  Worth- 
ington in  a  manner  which  shows  that  he  is  master 
of  his  subject,  and  not  a  slavish  copyist  of  sections 
and  head-notes,  which  is  a  vicious  propensity  of 
many  modern  compilers  of  text-books.  His  Table 
of  Cases  (with  reference  to  all  the  reports),  is 
admirable,  and  his  Index  most  exhaustive." — Law 
Times. 

"The  results  of  the  authorities  appear  to  be 
given  well  and  tersely,  and  the  treatise  will,  we 
think,  be  found  a  convenient  and  trustworthy  book 
of  reference." — Law  Journal. 


"  Mr.  Worthington's  work  appears  to  have  been 
conscientious  and  exhaustive." — Saturday  Review. 

"  Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelligence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  could 
be.  ...  On  the  whole,  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character." 
— Solicitors'  Journal. 

"  The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting  ; 
the  latter  has  the  quality  which  always  distin- 
guishes original  research  from  borrowed  labours." 
— American  Law  Review. 

"We  are  happy  to  welcome  his  (Mr.  May's)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  labours. 
'  that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  possible,  without  doing 
so  at  the  expense  of  perspicuity,  or  by  the  omission 
of  any  important  points.'  "—Law  Tunes. 


30 


STETENS    &>    HAYNES,    BELL     YARD,     TEMPLE    BAR. 


In  one  volume,  medium  Svo,  price  38^.,  cloth  ;  or  in  half-roxbu.gh,  42^., 

A   HISTORY   OF  THE   FORESHORE 

AND    THE    LAW    RELATING    THERETO. 

WITH  A  HITHERTO  UNPUBLISHED  TREATISE  BY  LORD  HALE,  LORD  HALE:S 
"  DE  JURE  MARIS,"  AND  THE  THIRD  EDITION  OF  HALL'S  ESSAY  ON  THE 

RIGHTS    OF    THE    CROWN    IN    THE    SEA-SHORE. 

WITH  NOTES,  AND  AN  APPENDIX  RELATING  TO  FISHERIES. 
Bv    STUART    A.    MOORE,    F.S.A., 

OF   THE   INNER   TEMPLE,     BARRISTER-AT-LAW. 


"This  work  is  nominally  a  third  edition  of  the 
late  Mr.  Hall's  essay  on  the  rights  of  the  Crown  in 
the  Sea-shore,  but  in  reality  is  an  absolutely  new 
production,  for  out  of  some  900  odd  pages  Hall's 
essay  takes  up  but  227.  Mr.  Moore  has  written  a 
book  of  great  importance,  which  should  mark  an 
epoch  in  the  history  of  the  rights  of  the  Crown  and 
the  subject  in  the  litus  inaris,  or  foreshore  of  the 
kingdom.  Hall's  treatise  (with  Loveland's  notes)  is 
set  out  with  fresh  notes  by  the  present  editor,  who 
is  anything  but  kindly  disposed  towards  his  author, 
for  his  notes  are  nothing  but  a  series  of  exposures 
of  what  he  deems  to  be  Hall's  errors  and  misrepre- 
sentations. Mr.  Moore  admits  his  book  to  be  a 
brief  for  the  opposite  side  of  the  contention  sup- 
ported by  Hall,  and  a  more  vigorous  and  argu- 
mentative treatise  we  have  scarcely  ever  seen.  Its 
arguments  are  clearly  and  broadly  disclosed,  and 
supported  by  a  wealth  of  facts  and  cases  which 
show  the  research  of  the  learned  author  to  have 
been  most  full  and  elaborate.  .  .  There  is  no 
doubt  that  this  is  an  important  work,  which  must 
have  a  considerable  influence  on  that  branch  of  the 
law  with  which  it  deals.  That  law  is  contained  in 
ancient  and  most  inaccessible  records  ;  these  have 
now  been  brought  to  light,  and  it  may  well  be 
that  important  results  to  the  subject  may  flow 
therefrom.  The  Profession,  not  to  say  the  general 
public,  owe  the  learned  author  a  deep  debt  of 
gratitude  for  providing  ready  to  hand  such  a 


wealth  of  materials  for  founding  and  building  up 
arguments.  Mr.  Stuart  Moore  has  written  a  work 
which  must,  unless  his  contentions  are  utterly  un- 
founded, at  once  become  the  standard  text-book  on 
the  law  of  the  Sea-shore."— Law  Times,  Dec.  ist. 

"  Mr.  Stuart  Moore  in  his  valuable  work  on  the 
Foreshore." — The  Times. 

"  Mr.  Stuart  Moore's  work  on  the  title  of  the 
Crown  to  the  land  around  the  coast  of  England 
lying  between  the  high  and  low  water  mark  is 
something  more  than  an  ordinary  law  book.  It  is 
a  history,  and  a  very  interesting  one,  of  such  land 
and  the  rights  exercised  over  it  from  the  earliest 
times  to  the  present  day  ;  and  a  careful  study  of 
the  facts  contained  in  the  book  and  of  the  argu- 
ments brought  forward  can  scarcely  fail  to  convince 
the  reader  of  the  inaccuracy  of  the  theory,  now  so 
constantly  put  forward  by  the  Crown,  that  without 
the  existence  of  special  evidence  to  the  contrary, 
the_  land  which  adjoins  riparian  property,  and 
which  is  covered  at  high  tide,  belongs  to  the 
Crown  and  not  to  the  owner  of  the  adjoining 
manor.  The  list  which  Mr.  Moore  gives  of  places 
where  the  question  of  foreshore  has  been  already 
raised,  and  of  those  as  to  which  evidence  on  the 
subject  exists  amongst  the  public  records,  is  valu- 
able, though  by  no  means  exhaustive  ;  and  the 
book  should  certainly  find  a  place  in  the  library  of 
the  lord  of  every  riparian  manor." — Morning  Post. 


In  one  volume,  Svo,  price  12^.,  cloth, 
A   TREATISE   ON   THE   LAW   RELATING   TO   THE 

POLLUTION  AND  OBSTRUCTION  OF  WATER  COURSES 

TOGETHER  WITH  A  BRIEF  SUMMARY  OF  THE  VARIOUS  SOURCES  OF  RIVERS 

POLLUTION. 

BY    CLEMENT    HIGGINS,    M.A.,   F.C.S., 

OF    THE    INNER    TEMPLE,   BARRISTER-AT-LAW. 


"As  a  compendium  of  the  law  upon  a  special 
and  rather  intricate  subject,  this  treatise  cannot 
but  prove  of  great  practical  value,  and  more 
especially  to  those  who  have  to  advise  upon  the 
institution  of  proceedings  under  the  Rivers  Pollu- 
tion Prevention  Act,  1876,  or  to  adjudicate  upon 
those  proceedings  when  brought."  —  Irish  Law 
Times. 

"We  can  recommend  Mr.  Higgins' Manual  as 
the  best  guide  we  possess." — Public  Health. 

"County  Court  Judges,  Sanitary  Authorities, 
and  Riparian  Owners  will  find  in  Mr.  Higgins' 
Treatise  a  valuable  aid  in  obtaining  a  clear  notion 
of  the  Law  on  the  Subject.  Mr.  Higgins  has 
accomplished  a  work  for  which  he  will  readily  be 
recognised  as  having  special  fitness  on  account  of 


his  practical  acquaintance  both  with  the  scientific 
and  the  legal  aspects  of  his  subject." — Law  Maga- 
zine and  Review. 

"The  volume  is  very  carefully  arranged  through- 
out, and  will  prove  of  great  utility  both  to  miners 
and  to  owners  of  land  on  the  banks  of  rivers." — 
The  Mining  Journal. 

"Mr.  Higgins  writes  tersely  and  clearly,  while 
his  facts  are  so  well  arranged  that  it  is  a  pleasure 
to  refer  to  his  book  for  information  ;  and  altogether 
the  work  is  one  which  will  be  found  very  useful  by 
all  interested  in  the  subject  to  which  it  relates."— 
Engineer. 

'  A  compact  and  convenient  manual  of  the  law 
on  the  subject  to  which  it  relates." — Solicitors' 
Journal. 
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In  8vo,  SIXTH  EDITION,  price  28*.,  cloth. 

MAYNE'S      TREATISE 


ON 


THE    LAW    OF    DAMAGES. 

SIXTH    EDITION. 
REVISED    AND    PARTLY    REWRITTEN. 

BY 

JOHN       D.       M  A  Y  N  E, 

OF    THE   INNER   TEMPLE,    BARRISTER-AT-LAW  ; 
AND 

His    HONOR    JUDGE    LUMLEY     SMITH,    K.C. 

"  '  Mayne  on  Damages  '  has  now  become  almost  a  classic,  and  it  is  one  of  the  books  which 
we  cannot  afford  to  have  not  up  to  date.  We  are  therefore  pleased  to  have  a  new  Edition,  and 
one  so  well  written  as  that  before  us.  With  the  authors  we  regret  the  increasing  size  of  the 
volume,  but  bulk  in  such  a  case  is  better  than  incompleteness.  Every  lawyer  in  practice 
should  have  this  book,  full  as  it  is  of  practical  learning  on  all  branches  of  the  Common  Law. 
The  work  is  unique,  and  this  Edition,  like  its  predecessors,  is  indispensable." — Law  Journal, 
April,  1894. 

"  Few  books  have  been  better  kept  up  to  the  current  law  than  this  treatise.  The  earlier  part 
of  the  book  was  remodelled  in  the  last  edition,  and  in  the  present  edition  the  chapter  on 
Penalties  and  Liquidated  Damages  has  been  rewritten,  no  doubt  in  consequence  of,  or  with 
regard  to,  the  elaborate  and  exhaustive  judgment  of  the  late  Master  of  the  Rolls  in  Wallis  v. 
Smith  (31  W.  R.  214  ;  L.  R.  21  Ch.  D.  243).  The  treatment  of  the  subject  by  the  authors  is 
admirably  clear  and  concise.  Upon  the  point  involved  in  Wallis  v.  Smith  they  say  :  '  The 
result  is  that  an  agreement  with  various  covenants  of  different  importance  is  not  to  be  governed 
by  any  inflexible  rule  peculiar  to  itself,  but  is  to  be  dealt  with  as  coming  under  the  general  rule, 
that  the  intention  of  the  parties  themselves  is  to  be  considered.  If  they  have  said  that  in  the 
case  of  any  breach  a  fixed  sum  is  to  be  paid,  then  they  will  be  kept  to  their  agreement,  unless 
it  would  lead  to  such  an  absurdity  or  injustice  that  it  must  be  assumed  that  they  did  not  mean 
what  they  said.'  This  is  a  very  fair  summary  of  the  judgments  in  Wallis  v.  Smith,  especially 
of  that  of  Lord  justice  Cotton  ;  and  it  supplies  the  nearest  approach  which  can  be  given  at 
present  to  a  rule  for  practical  guidance.  We  can  heartily  commend  this  as  .a  carefully  edited 
edition  of  a  thoroughly  good  book." — Solicitors  Journal. 

"  During  the  twenty-t-ivo years  which  have  elapsed  since  the  publication  of  this  well-known 
•work,  its  reputation  has  been  steadily  growing,  and  it  has  long  since  become  the  recognised 
authority  on  the  important  subject  of  ivhich  it  treats," — LAW  MAGAZINE  AND  REVIEW. 


"This  edition  of  what  has  become  a  standard 
work  has  the  advantage  of  appearing  under  the 
supervision  of  the  original  author  as  well  as  of 
Mr.  Lumley  Smith,  the  editor  of  the  second  edition. 
The  result  is  most  satisfactory.  Mr.  Lumley 
Smith's  edition  was  ably  and  conscientiously  pre- 
pared, and  we  are  glad  to  find  that  the  reader  still 
enjoys  the  benefit  of  his  accuracy  and  learning. 
At  the  same  time  the  book  has  doubtless  been 
improved  by  the  reappearance  of  its  author  as  co- 
editor.  The  earlier  part,  indeed,  has  been  to  a 
considerable  extent  entirely  rewritten. 

"  Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  are  brief.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  far  looser  prin- 
ciples than  in  contracts  ;  indeed,  sometimes  it  is 
impossible  to  say  they  are  governed  by  any  prin- 
ciples at  all.  In  actions  for  injuries  to  the  person  or 
reputation,  for  example,  a  judge  cannot  do  more 
than  give  a  general  direction  to  the  jury  to  give 


what  the  facts  proved  in  their  judgment  required. 
And,  according  to  the  better  opinion,  they  may  give 
damages  'for  example's  sake,'  and  mulct  a  rich 
man  more  heavily  than  a  poor  one.  In  actions  for 
injuries  to  property,  however,  'vindictive'  or 
'exemplary'  damages  cannot,  except  in  very  rare 
cases,  be  awarded,  but  must  be  limited,  as  in  con- 
tract, to  the  actual  harm  sustained. 

"It  is  needless  to  comment  upon  the  arrangement 
of  the  subjects  in  this  edition,  in  which  no  alteration 
has  been  made.  The  editors  modestly  express  a 
hope  that  all  the  English  as  well  as  the  principal 
Irish  decisions  up  to  the  date  have  been  included, 
and  we  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  book,  the  editors  have 
not  included  any  fresh  American  cases,  but  we  feel 
that  the  omission  was  unavoidable.  We  should  add 
that  the  whole  work  has  been  thoroughly  revised," — 
Solicitors'  Journal. 


"  This  text-book  is  so  *Mell  known,  not  only  as  the  highest  authority  on  the  subject  treated 
of  but  as  one  of  the  best  text-books  ever  written,  that  it  would  be  idle  for  us  to  speak  of  it 
in  the  words  of  commendation  that  it  deserves.  It  is  a  work  that  no  Practising  lawyer  can 
do  without,  "—CANADA  LAW  JOURNAL. 


STEVENS    Of    HAYNES,    BELL     YARD,     TEMPLE    BAR. 
In  crown  Svo,  price  45.  6d.,  cloth, 

ABSTRACT     DRAWING.      Containing    Instructions  on 

the  Drawing  of  Abstracts  of  Title,  and  an  Illustrative  Appendix.     By  C.  E.  SCOTT, 
Solicitor. 

"This  little  book  is  intended  for  the  assistance  of  those  who  have  the  framing  of  abstracts  of  title 
entrusted  to  their  care.  It  contains  a  number  of  useful  rules,  and  an  illustrative  appendix."— Law  Times. 

"  A  handy  book  for  all  articled  clerks." — Law  Students'  Journal. 

"  Solicitors  who  have  articled  clerks  would  save  themselves  much  trouble  if  they  furnished  their  clerks 
with  a  copy  of  this  little  book  before  putting  them  on  to  draft  an  abstract  of  a  heap  of  title  deeds."—  Law 
Notes. 

"  The  book  ought  to  be  perused  by  all  law  students  and  articled  clerks."— Red  Tape. 

Second  Edition,  in  crown  Svo,  price  7^.,  cloth, 

THE  LAW  RELATING  TO  CLUBS. 

BY  THE  LATE  JOHN  WERTHEIMER,  BARRISTER-AT-LAW. 

Second  Edition,  by  A.  W.  CHASTER,  Barrister-at-Law. 
"A  convenient  handbook,  drawn  up  with  great 


judgment  and  perspicuity." — Morning  Post. 

"  Both  useful  and  interesting  to  those  interested 
in  club  management." — Lam  Times. 

1  Mr.  Wertheimer's  history  of  the  cases  is  com- 


"  This  is  a  very  neat  little  book  on  an  interesting 
subject.  The  law  is  accurately  and  well  expressed." 
— Law  Journal. 

"This  is  a  very  handy  and  complete  little  work. 
This  excellent  little  treatise  should  lie  on  the  table 


plete  and  well  arranged." — Saturday  Review.  \    of  every  club." — Pump  Court. 

In  Svo,  price  2s. ,  sewed, 

TABLE  of  the  FOREIGN   MERCANTILE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  CHARLES 
LYON-CAEN,  Professeur  agrege  a  la  Faculte  de  Droit  de  Paris  ;  Professeur  a 
1'Ecole  libre  des  Sciences  politiques.  Translated  by  NAPOLEON  ARGLES, 
Solicitor,  Paris. 

In  one  volume,  demy  Svo,  price  IO.T.  6J.,  cloth, 

PRINCIPLES  OF  THE   LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  and  DELIVERY.  By  JOHN  HOUSTON,  of  the  Middle  Temple, 
Barrister-at-Law. 

In  Svo,  price  ids. ,  cloth, 

THE   TRIAL   OF  ADELAIDE    BARTLETT    FOR 

MURDER  ;  Complete  and  Revised  Report.  Edited  by  ED\VARD  BEAL,  B.A., 
of  the  Middle  Temple,  Barrister-at-Law.  With  a  Preface  by  Sir  EDWARI> 
CLARKE,  K.C. 

In  Svo,  price  ids.  6</.,  cloth, 
A    REPORT    OF    THE    CASE    OF 

THE  QUEEN  v.  GURNEY  AND  OTHERS, 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  COCKBURN.  With  Intro- 
duction, containing  History  of  the  Case,  and  Examination  of  the  Cases  at  Law 
and  Equity  applicable  to  it.  By  W.  F.  FINLASON,  Barrister-at-Law. 


In  royal  Svo,  price  los.  6d.,  cloth. 

THE  PRACTICE  OF  EQUITY  BY  WAY  OF  REYIYOR  AND  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills.     By  LOFTUS  LEIGH  PEMBERTON, 
of  the  Chancery  Registrar's  Office. 
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In  8vo,  price  12s.  6d.,  cloth, 

THE  ANNUAL   DIGEST    OF    MERCANTILE 
CASES    FOR    THE    YEARS    1885    AND    1886. 

BEING  A  DIGEST  OF  THE  DECISIONS  OF  THE  ENGLISH,  SCOTCH  AND  IRISH  COURTS 
ON  MATTERS  RELATING  TO  COMMERCE. 

BY  JAMES  A.  DUNCAN,  M.A.,  LL.B.,  Trin.  Coll.,  Camb., 

AND    OF   THE  INNER   TEMPLE,    BARRISTER- AT-LAW. 

In  8vo,  1878,  price  6s.,  cloth, 
THE 

LAW  RELATING  TO  CHARITIES, 

ESPECIALLY    WITH    REFERENCE    TO    THE    VALIDITY    AND    CONSTRUCTION    OF 

CHARITABLE  BEQUESTS  AND  CONVEYANCES. 

BY  FERDINAND  M.  WHITEFORD,  of  Lincoln's  Inn,  Barrister-at-Law. 

Vols.  I.,  II.,  III.,  IV.,  and  V.,  Parts  I.  and  II.,  price  5/.  7*. 
REPORTS     OF    THE     DECISIONS     OF    THE 

JUDGES   FOR    THE   TRIAL   OF 
ELECTION    PETITIONS, 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARLIAMENTARY   ELECTIONS    ACT,    1868. 
BY  EDWARD   LOUGHLIN  O'MALLEY  AND  HENRY  HARDCASTLE. 

%*  Vol.  IV.  Part  III.  and  all  after  are  Edited  by  J.  S.  SANDARS  and  A.  P.  P.  KEEP, 

Barrister 's-at-Law. 

In  one  volume,  8vo,  price  2%s.,  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP ; 

WITH   SPECIAL   REFERENCE   TO   MATTERS   OF   RITUAL  AND 

ORNAMENTATION,   AND   THE   MEANS   OF   SECURING 

THE    DUE    OBSERVANCE    THEREOF, 

And  containing  in  extenso,  with  Notes  and  References,  The  Public  Worship  Regulation 
Act,  1874;  The  Church  Discipline  Act;  the  various  Acts  of  Uniformity;  the 
Liturgies  of  1549,  1552,  and  1559,  compared  with  the  Present  Rubric;  the 
Canons ;  the  Articles ;  and  the  Injunctions,  Advertisements,  and  other  Original 
Documents  of  Legal  Authority.  By  SEWARD  BRICE,  LL.D.,  of  the  Inner 
Temple,  Barrister-at-Law. 


34  STEVENS    &    HAYNES,    BELL    YARD,     TEMPLE    BAR. 

(Siebens  anb  gjagnes'  Aeries  of  Reprints  of  the  Sarlg  importers. 
SIR   BARTHOLOMEW   SHOWER'S   PARLIAMENTARY   CASES. 


In  8vo,  1876,  price  4/.  45.,  best  calf  binding, 

SHOWER'S  CASES  IN  PARLIAMENT 

RESOLVED  AND  ADJUDGED  UPON  PETITIONS  &   WRITS  OF  ERROR. 

FOURTH    EDITION. 
CONTAINING   ADDITIONAL   CASES    NOT   HITHERTO    REPORTED. 

REVISED    AND    EDITED    BY 

RICHARD  LOVELAND  LOVELAND, 

OF  THE  INNER  TEMPLE,  BARRISTER-AT-LAW  ;  EDITOR  OF  "  KELYNG'S  CROWN  CASES,"  AND 
"HALL'S  ESSAY  ON  THE  RIGHTS  OF  THE  CROWN  IN  THE  SEASHORE." 

"  Messrs.  STEVENS  &  HAYNES,  the  successful  publishers  of  the  Reprints  of  Bellewe, 
Cooke,  Cunningham,  Brookes's  New  Cases,  Choyce  Cases  in  Chancery,  William  Kelynge 
and  Kelyng's  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Shower's  Cases 
in  Parliament. 

"  The  volume,  although  beautifully  printed  on  old-fashioned  Paper,  in  old-fashioned 
type,  instead  of  being  in  the  quarto  is  in  the  more  convenient  octavo  form,  and  contains 
several  additional  cases  not  to  be  found  in  any  of  the  previous  editions  of  the  work. 

"  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the 
world  by  enterprising  publishers. 

"Shower's  Cases  are  models  for  reporters,  even  in  our  day.  The  statements  of  the 
case,  the  argumentsof  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  ably  given. 

"  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  editorship 
of  R.  L.  Loveland,  Esq.,  should,  in  the  language  of  the  advertisement,  '  be  welcomed  by 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports."  —Canada  Law  Journal. 

BELLEWE'S    CASES,    T.    RICHARD    II. 

In  8vo,  1869,  price  3/.  35. ,  bound  in  calf  antique, 

LES  ANS   DU   ROY   RICHARD   LE  SECOND. 

Collect'   ensembl'   hors   les    abridgments    de    Statham,    Fitzherbert   et    Brooke.       Per 
RICHARD  BELLEWE,  de  Lincolns  Inne.      1585.     Reprinted    from    the  Original 

Edition. 


"  No  public  library  in  the  world,  where  English 
law  finds  a  place,  should  be  without  a  copy  of  this 
edition  of  Bellewe." — Canada  Law  Journal. 

"  We  have  here  a.fac-si»iile  edition  of  Bellewe, 
and  it  is  really  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  is  a 
perfect  gem  of  antique  printing,  and  forms  a  most 
interesting  monument  of  our  early  legal  history. 
It  belongs  to  the  same  class  of  works  as  the  Year 
Book  of  Edward  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls  ;  but  is  far 
superior  to  any  of  them,  and  is  in  this  respect 


highly  creditable  to  the  spirit  and  enterprise  of 
private  publishers.  The  work  is  an  important  link 
in  our  legal  history  ;  there  are  no  year  books  of  the 
reign  of  Richard  II.,  and  Bellewe  supplied  the  only 
substitute  by  carefully  extracting  and  collecting  all 
the  cases  he  could  find,  and  he  did  it  in  the  most 
convenient  form — that  of  alphabetical  arrangement 
in  the  order  of  subjects,  so  that  the  work  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  fact  a 
collection  of  cases  of  the  reign  of  Richard  II., 
arranged  according  to  their  subjects  in  alphabetical 
order.  It  is  therefore  one  of  the  most  intelligible 
and  interesting  legal  memorials  of  the  Middle 
Ages." — Lasw  Times. 


CUNNINGHAM'S     REPORTS. 

In  8vo,  1871,  price  3/.  3$.,  calf  antique, 

CUNNINGHAM'S  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II.;  to  which  is  prefixed  a  Proposal 
for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered  to  the 
Consideration  of  both  Houses  of  Parliament.  Third  edition,  with  numerous 
Corrections.  By  THOMAS  TOWNSEND  BUCKNILL,  Barrister-at-Law. 


"  The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendering  the  Laws 
of  England  clear  and  certain,' gives  the  volume  a 
degree  of  peculiar  interest,  independent  of  the  value 
of  many  of  the  reported  cases.  That  chapter  begins 
with  words  which  ought,  for  the  information  of 
every  people,  to  be  printed  in  letters  of  gold.  They 
are  as  follows  :  '  Nothing  conduces  more  to  the 


peace  and  prosperity  of  every  nation  than  good 
laws  and  the  due  execution  of  them.'  The  history 
of  the  civil  law  is  then  rapidly  traced.  Next  a 
history  is  given  of  English  Reporters,  beginning 
\viththereportersoftheYearBooksfrom  i  Edw. 
III.  to  12  Hen.  VIII. — being  near  200  years — and 
afterwards  to  the  time  of  the  author." — Canada 
Law  'Journal. 
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anb  gjagnes'  Aeries  of  gleptints  of  the  (farlg  Reporters. 
CHOYCE    CASES    IN    CHANCERY. 


In  8vo,  1870,  price  2/.  2s.,  calf  anti>_.ie, 

THE   PRACTICE  OF  THE  HIGH  COURT  OF   CHANCERY. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed. 

"  This  volume,  in  paper,  type,  and  binding  (like  '  Bellewe's  Cases ')  is  a  fac-simile  of  the  antique  edition. 
All  who  buy  the  one  should  buy  the  other." — Canada  Law  Journal. 

In  8vo,  1872,  price  3/.  3*.,  calf  antique, 

SIR   G.   COOKE'S  COMMON  PLEAS   REPORTS 

IN   THE   REIGNS   OF   QUEEN   ANNE,   AND  KINGS   GEORGE    I.    AND   II. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  EYRE'S  MSS.  by  Mr.  Justice  NARES,  edited  by  THOMAS 
TOWNSEND  BUCKNILL,  of  the  Inner  Temple,  Barrister-at-Law. 


"  Law  books  never  can  die  or  remain  long  dead 
so  long  as  Stevens  and  Haynes  are  willing  to  con- 
tinue them  or  revive  them  when  dead.  It  is  cer- 
tainly surprising  to  see  with  what  facial  accuracy 


an  old  volume  of  Reports  may  be  produced  by  these 
modern  publishers,  whose  good  taste  is  onlyequalled 
by  their  enterprise." — Canada  Law  Journal. 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo,  1873,  price  4/.  45.,  calf  antique, 

BROOKE'S  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII. ,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  BROOKE'S  Abridgement,  and  arranged  under  years, 
with  a  table,  together  with  MARCH'S  (John)  Translation  of  BROOKE'S  New  Cases 
in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
BROOKE'S  Abridgment,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.  In  one  handsome  volume.  8vo.  1873. 

Stevens  and  Haynes  have  reprinted  the  two  books 


"  Both  the  original  and  the  translation  having 
long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  translation  making  a  new  and 
corrected  edition  peculiarly  desirable,  Messrs. 


in  one  volume  uniform  with  the  preceding  volumes 
of  the  series  of  Early  Reports." — Canada  Law 
Journal. 


KELYNGE'S   (W.)   REPORTS. 

In  8vo,  1873,  price  4!.  4^.,  calf  antique, 

KELYNGE'S  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  Qth  year  of  his  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.  Third  Edition.  In  one  handsome  volume.  8vo.  1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  Svo,  1873,  price  4/.  45.,  calf  antique, 

KELYNG'S  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others  ;  to  which  are 
added,  Three  Modern  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed,  together  with  a  TREATISE  UPON  THE  LAW  AND  PROCEED- 
INGS IN  CASES  OF  HIGH  TREASON,  first  published  in  1793.  The  whole  carefully 
revised  and  edited  by  RICHARD  LOVELAND  LOVELAND,  of  the  Inner  Temple, 
Barrister-at-Law. 


"We  look  upon  this  volume  as  one  of  the  most 
important  and  valuable  of  the  unique  reprints  of 
Messrs.  Stevens  and  Haynes.  Little  do  we  know 
of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of 
the  reports  or  of  the  treatise  embodied  in  the  volume 
now  before  us,  will  give  the  reader  some  idea  of  the 


goodservice  rendered  by  Messrs.  StevensandHaynes 
to  the  profession,  .  .  .  Should  occasion  arise,  the 
Crown  prosecutor,  as  well  as  counsel  for  the  prisoner, 
will  find  in  this  volume  a  complete  vade  mecum  of 
the  law  of  high  treason  and  proceedings  in  relation 
thereto." — Canada  Lam  Journal. 
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Second  Edition,  in  8vo,  price  265.,  cloth, 
A    CONCISE      TREATISE     ON 

PRIVATE  INTERNATIONAL  JURISPRUDENCE, 

BASED  ON  THE  DECISIONS  IN  THE  ENGLISH  COURTS 
BY  JOHN    ALDERSON    FOOTE, 

OF  LINCOLN'S  INN,  BARRISTER-AT-LAW  ;  CHANCELLOR'S  LEGAL  MEDALLIST  AND  SENIOR  VVHEWEI.L  SCHOLAR 

OF  INTERNATIONAL  LAW,  CAMBRIDGE  UNIVERSITY,  1873  ;  SENIOR  STUDENT  IN  JURISPRUDENCE 

AND  ROMAN  LAW,  INNS  OF  COURT  EXAMINATION,  HILARY  TERM,  1874. 


"  This  work  seems  to  us  likely  to  prove  of  considerable  use  to  all  English  lawyers  who  have  to  deal  with 
questions  of  private  international  law.  Since  the  publication  of  Mr.  Westlake's  valuable  treatise,  twenty 
years  ago,  the  judicial  decisions  of  English  courts  bearing  upon  different  parts  of  this  subject  have  greatly 
increased  in'number,  and  it  is  full  time  that  these  decisions  should  be  examined,  and  that  the  conclusions 
to  be  deduced  from  them  should  be  systematically  set  forth  in  a  treatise.  Moreover,  Mr.  Foote  has  done 
this  well." — Solicitors'  Journal. 

"  Mr.  Foote  has  done  his  work  very  well,  and  the  book  will  be  useful  to  al!  who  have  to  deal  with  the 
class  of  cases  in  which  English  law  alone  is  not  sufficient  to  settle  the  question." — Saturday  Review, 
March  8,  1879. 

"The  author's  object  has  been  to  reduce  into  order  the  mass  of  materials  already  accumulated  in  the 
shape  of  explanation  and  actual  decision  on  the  interesting  matter  of  which  he  treats  ;  and  to  construct  a 
framework  of  private  international  law,  not  from  the  dicta  of  jurists  so  much  as  from  judicial  decisions  in 
English  Courts  which  have  superseded  them.  And  it  is  here,  in  compiling  and  arranging  in  a  concise 
form  this  valuable  material,  that  Mr.  Foote's  wide  range  of  knowledge  and  legal  acumen  bear  such  good 
fruit.  As  a  guide  and  assistant  to  the  student  of  international  law,  the  whole  treatise  will  be  invaluable  : 
while  a  table  of  cases  and  a  general  index  will  enable  him  to  find  what  he  wants  without  trouble." — 
Standard. 

' '  The  recent  decisions  on  points  of  international  law  (and  there  have  been  a  large  number  since  Westlake's 
publication)  have  been  well  stated.  So  far  as  we  have  observed,  no  case  of  any  importance  has  been 
omitted,  and  the  leading  cases  have  been  fully  analysed.  The  author  does  not  hesitate  to  criticise  the 
grounds  of  a  decision  when  these  appear  to  him  to  conflict  with  the  proper  rule  of  law.  Most  of  his 

criticisms  seem  to  us  very  just On  the  whole,  we  can  recommend  Mr.  Foote's  treatise  as  a  useful 

addition  to  our  text-books,  and  we  expect  it  will  rapidly  find  its  way  into  the  hands  of  practising  lawyers." 
— The  Journal  of  Jurisprudence  and  Scottish.  Law  Magazine. 

"  Mr.  Foote  has  evidently  borne  closely  in  mind  the  needs  of  Students  of  Jurisprudence  as  well  as  those 
of  the  Practitioners  For  both,  the  fact  that  his  work  is  almost  entirely  one  of  Case-law  will  commend 
it  as  one  useful  alike  in  Chambers  and  in  Court." — Law  Magazine  and  Review. 

"  Mr.  Foote's  book  will  be  useful  to  the  student One  of  the  best  points  of  Mr.  Foote'a  book 

is  the  '  Continuous  Summary,'  which  occupies  about  thirty  pages,  and  is  divided  into  four  parts — Persons, 
Property,  Acts,  and  Procedure.  Mr.  Foote  remarks  that  these  summaries  are  not  in  any  way  intended  as 
an  attempt  at  codification.  However  that  may  be,  they  are  a  digest  which  reflects  high  credit  on  the 
author's  assiduity  and  capacity.  They  are  '  meant  merely  to  guide  the  student ; '  but  they  will  do  much 
more  than  guide  him.  They  will  enable  him  to  get  such  a  grasp  of  the  subject  as  will  render  the  reading 
of  the  text  easy  and  fruitful." — Law  Journal. 

"This  book  is  well  adapted  to  be  used  both  as  a  text-book  for  students  and  a  book  of  reference  for 
practising  barristers." — Bar  Examination  Journal. 

"This  is  a  book  which  supplies  the  want  which  has  long  been  felt  for  a  really  good  modern  treatise  on 
Private  International  Law  adapted  to  the  every-day  requirements  of  the  English  Practitioner.  The 
whole  volume,  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  in  size — an  octavo  of  500 
pages  only — and  the  arrangement  and  development  of  the  subject  so  well  conceived  and  executed,  that  it 
will  amply  repay  perusal  by  those  whose  immediate  object  may  be  not  the  actual  decisions  of  a  knotty 
point  but  the  satisfactory  disposal  of  an  examination  paper." — O^/brd  and  Cambridge  Undergraduates' 
Journal. 

"Since  the  publication,  some  twenty  years  ago,  of  Mr.  Westlake's  Treatise,  Mr.  Foote's  book  is,  in 

our  opinion,  the  best  work  on  private  international  law  which  has  appeared  in  the  English  language 

The  work  is  executed  with  much  ability,  and  will  doubtless  be  found  of  great  value  by  all  persons  wiio 
have  to  consider  questions  on  private  international  law." — Athenceum. 
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Eighth  Edition,  in  8vo,  price  25.*.,  cloth. 
A    TREATISE    UPON 

THE  LAW  OF  BANKRUPTCY 


AND 


BILLS      OF      SALE. 

WITH     AN     APPENDIX. 

• 

CONTAINING 

THE  BANKRUPTCY  ACTS,  1883-1890; 

GENERAL  RULES,   FORMS,  SCALE  OF  COSTS  AND  FEES: 

RULES    UNDER    S,  122  OF  1888: 

DEEDS   OF    ARRANGEMENT   ACTS,    1887-1890  ! 

RULES    AND    FORMS  : 

BOARD    OF   TRADE    AND    COURT    ORDERS  : 

DEBTORS   ACTS,   1869,  1878  : 

RULES    AND    FORMS: 

BILLS    OF   SALE   ACTS,    1878-1891,    Etc,,    Etc, 

BY    EDWARD    T.    BALDWIN,    M.A., 

OF   THE   INNER   TEMPLE,    BARRISTER- AT-LAW. 


"The  seven  editions  simply  record  the  constant  progress  of  case  growth  and  statute 
law.  It  is  a  remarkably  useful  compendium." — Law  Times,  July  20,  1895. 

"  As  a  well-arranged  and  complete  collection  of  case  law  this  book  should  be  found  of 
great  use."  —  Laiv  journal,  July  2O,  1895. 

"Carefully  brought  down  to  date." — Solicitors*  Jotirnal,  November  9,  1895. 

"We  have  always  considered  the  work  an  admirable  one,  and  the  present  edition  is 
quite  up  to  the  previous  high  standard  of  excellence.  We  know  of  no  better  book  on 
bankruptcy  for  the  practitioner's  library." — Laiv  Students'  Journal,  August,  1895. 

"  Practitioners  may,  we  feel  sure,  safely  rely  on  its  accuracy.     A  distinct  acquisition 
for  reference  purposes  to  the  shelf  of  any  practitioner." — Law  Notes. 
.  ,          .  . 

Second  Edition,  in  8vo,  price  2$s.,  cloth, 
THE   PRINCIPLES   OF 

THE    LAW  OF  RATING  OF  HEREDITAMENTS 

IN     THE     OCCUPATION     OF     COMPANIES. 
BY    J.    H.    BALFOUR    BROWNE, 

OF   THE   MIDDLE  TEMPLE,   K.C., 

. 

And  D.  N.  McNAUGHTON,  of  the  Middle  Temple,  Barrister-at-Law. 


'The  tables  and  specimen  valuations  which  are 
printed  in  an  appendix  to  this  volume  will  be  of 
gieat  service  to  the  parish  authorities,  and  to  the 
legal  practitioners  who  may  have  to  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa- 
tion of  Companies,  and  we  congratulate  Mr.  Browne 
on  the  production  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.  There  is  no  doubt 


that  such  a  work  is  much  needed,  and  we  are  sure 
that  all  those  who  are  interested  in,  or  have  to  do 
with,  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able  treatise  —  a  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
qualified  him  to  undertake." — Law  Magazine. 
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Sixth  Edition,  revised  and  enlarged,  8vo,  30^.  net. 

A  TREATISE  ON  HJNDU  LAW  AND  USAGE. 

By  JOHN  D.  MAYNE,  of  .the  Inner  Temple,  Barrister-al-Law,  Author  of  "A  Treatise  on 

Damages,"  &c. 

"  A  new  work  from  trie  ptfn  of  so  established  an  authority  as  Mr.  Mayne  cannot  fail  to  be  welcome  to 
the  legal  profession.  In  his  present  volume  the  late  Officiating  Advocate-General  at  Madras  has  drawn 
upon  the  stores  of  his  long  experience  in  Southern  India,  and  has  produced  a  work  of  vnlue  alike  to  the 
practitioner  at  the  Indian  Bar,  or  at  home,  in  appeal  cases,  and  to  the  scientific  jurist. 

"To  all  who,  whether  as  practitioners  or  administrators,  or  as  students  of  the  science  of  jurisprudence, 
desire  a  thoughtful  and  suggestive  work  of  reference  on  Hindu  Law  and  Usage,  we  heartily  recommend 
the  careful  perusal  of  Mr.  Mayne's  valuable  treatise."  —  Law  Magazine  and  Review. 

DUTCH      LAW. 

In  i  Vol.,  8vo,  price  40^.,  cloth,  • 
THE    OPINIONS    OF    GROTIUS,    As  contained  in  the  Hollandsche 

Consultatien  en  Advijsen.  Collated,  translated,  and  annotated  by  D.  P.  DE 
BRUYN,  B.A.,  LL.B.,  Ebden  Essayist  of  the  University  of  the  Cape  of  Good 
Hope  ;  Advocate  of  the  Supreme  Court  of  the  Colony  of  the.  Cape  of  Good  Hope, 
and  of  the  High  Court  of  the  South  African  Republic.  With  Facsimile  Portrait 
of  Mr.  HUGO  DE  GROOT. 

In  2  Vols.,  Royal  8vo,  price  9CW.,  cloth, 

VAN  LEEU  WEN'S  COMMENTARIES  ON  THE  ROMAN-DUTCH 

LAW.  Revised  and  Edited  with  Notes  in  Two  Volumes  by  C.  W.  DECKER, 
Advocate.  Translated  from  <  the  original  Dutch  byj.  G^  KOTZE,  LL.B.,.,  of  the 
Inner  Temple,  Barrister-at-Law,  and  Chief  Justice  of  the  Transvaal.  With  Fac- 
simile Portrait-  in  the  Edition  by  DECKER  of  1780. 

%*  Vol.  II.  can  be  had  separately,  pride  50*. 
Second  Edition  in  preparation. 

THE  JUDICIAL  PRACTICE  OF  THE  COLONY  OF  THE  CAPE 

.OE.GOOD.  HOPE.  AND  OF  SOUTH  AFRJCA.  GENERALLY.    With  suitable 

and  copious  Pracf.ica'1  Forms,  subjoined  to,,  and  /jl!ustr:atingi  thje  Practice  of  the 
several  Subjects  treated,  pf.  By  C.  H-  VAN,  ZY^,  i  Attorney-at-Lawr  Notary 
Public,  ^arid  Conveyancer,  etc.'  etc. 

In,  Crown  8vo,  price  31  s.  6.J.,  boards,  .'. 

THE    INTRODUCTION     TO     DUTCH    JURISPRUDENCE    OF 

HUGO  GROTIUS,  with  Notes  by  Simon  van  Groenwegen  van  deV  Made,  and 
References  to  Van  der  Keesel's  Theses  and  Schorer's  Notes.  "Translated"  by 
A.  F.  S.  MAASDORP,  B.A.,  of  the  Inner  TemplvBafrister-at-Law. 

In  I2mo,  price  155.  net,  boards, 

SELECT  THESES  ON  THE  LAWS  OF  HOLLAND  &  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence,  and 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the  more 
celebrated  Controversies  on  the  Law  of  Holland.  By  D.  G.  VAN  DER  KESSEL, 
Advocate.  Translated  by  C.  A.  LORENZ,  Barrister-at-Law.  Second  Edition. 
With  a  Biographical  Notice  of  the  Author  by  Professor  J.  DE.  WAL,  of  Leyden. 

In  8vo,  price  24^.  6d.  net,  or  rupees  18.50. 
NEW  AND  REVISED  EDITION  OF  AN  ENGLISH  TRANSLATION  'OF 


.       ON  THE  .PANDECTS,  comprising  all  the 

titles    on    Purchase    and'  Sale—  Letting    and    Miring  —  -Mortgages  —  Evictions—' 
Warrantyrt-and  Allied  Subjects,;   being  Lib,  XVIII.,  XIX..,  ,XX.,  XXI.,  and 
Tit.  VII.    of  Lib.   XIII.     By  T.  BERWICK,  of  Lincoln's-Inn,  Barristev-at-Law, 
Retired  Judge  of  the  District  Court  of  Colombo. 
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Fi'fth  Edition.      In  8 vo,    price  15^. 

THE  POWERS,  DUTIES  AND  LIABILITIES  OF  EXECUTIVE 

OFFICERS,  as  between  these  Officers  and  the  Public.  By  A.  W.  CHASTER, 
of  the  Middle  Temple*,  Barrister-at-Law. 

"There  is  undoubtedly  room  for  a  legal  treatise  on  the  rtatus  of  executive  officers,  and  Mr.  Chaster 
has  provided  much  valuable  material  on  the  subject." — Law  Journal. 

i  ;•'  - 

In  8vo,  price  6d.  net. 

LOCAL  LEGISLATURES.  A  Scheme  for  full  Legislative  Devolution 
for  the  United  Kingdom  on  Constitutional  lines,  being  a  Supplement  to  "Execu- 
tive Officers."  By  A.  W.  CHASTER,  of  the  Middle  Temple,  Barrister-at-Law. 

THE 

Bar   examination   Annual 

FOR    1894. 

(In  Continuation  of  the  Bar  Examination  Journal.) 

Price  3-r. 

W.     D.     EDWARDS,     LL.B., 

OF  LINCOLN'S.  INN,  BARRISTER-AT-LAW. 
In  8vo,  price  iSs.  each,  cloth, 

THE  BAR  EXAMINATION  JOURNAL,  VOLS. IV., V., 

VI.,  VII.,  VIII.,  IX.  &  X.  Containing  the  Examination  Questions  and  Answers 
from  Easter  Term,  1878,  to  Hilary  Term,  1892,  with  List  of  Successful' Candidates 
at  each  examination,  Notes  on  the  "Law  of  Property,  and  a  Synopsis  of  Recent  Legis- 
lation of  importance  to  Students,  and  other  information.  .  , 

BY  A.   D.  TYSSEN   AND   W.    D.   EDWARDS,  Barristers-at-Law. 
In  8vo,  price  8s.,  cloth, 

SHORT   PRACTICAL   COMPANY   FORMS. 

By  T.  EUSTACE  SMITH,  of  the  Inner  Temple  and  Lincoln's  Inn,  Barrister-at-Law, 
Author  of  "  A  Summary  of  the  Law  of  Companies,"  etc.,  assisted  by  ROLAND  E. 
VAUGHAN;  WILLIAMS,  of  the  Inner  Temple,  Barrister-at-Law. 

REVIEW. 

"  This  collection   of  Company  Forms  should   certainly  prove  of  service  to  secretaries,  directors,  and 

others  interested  in  the  practical  working  of  companies.  .  .  .  The  forms  themselves  are -short  and  to 
the  point." — Law  Times. 

Seventh  Edition.     In  8vo,  price  Ss.  cloth, 

A  SUMMARY  OF  JOINT  STOCK  COMPANIES'  LAW. 

BY    T.    EUSTACE     SMITH, 

OF   THE   INNER   TEMPLE,    BARRISTER-AT-LAW.  .          ••-.., 


"  The  author  of  this  handbook  tells  us  that,  when 
an  articled  student  reading  for  the  final  examina- 
tion, he  felt  the  want  of  such  a  work  as  that  before 
us,  wherein  could  be  found  the  main  principles  of 
law  relating  to  joint-stock  companies  .  .  .  Law 
students  may  well  read  it  ;  for  Mr.  Smith  has  very 
wisely  been  at  the  pains  of  giving  his  .authority  for 
all  his  statements  of  thejaw  or,  of,  practice,  asapplied 
to  joint-stock  company  business  usually  transacted, 
in  solicitors'  chambers.  In  fact,  Mr.  Smith  has 
by  his  little  book  offered  a  fresh  inducement  to 
students  to  make  themselves — at  all  events,  to  some 
extent — acquainted  with  company  law  as  a  separate 
branch  of  study." — Law  Times. 


"  These  pages  give,  in  the  words  of  the  Preface, 
'as  briefly  and  concisely  as  possible  a  general 
view  both  of  the  principles  and  practice  of  the  law 
affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case 
is  the_  very  language  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness, 
and,  both  amongst  students  and  laymen,  Mr,  Smith's 
book  ought  to  meet  a  ready  sale."— La,w  journal. 

"The  book  is  one  from  which  we  have  derived 
a  large  amount  of  valuable  information,  and  we  can 
heartily  and  conscientiously  recommend  it  to  our 
readers." —  Oxford  and  Cambridge^  Undergra- 
duates' Journal. 


In  I2mo  (nearly  500  pages),  price  2s.,  cloth, 

A  CATALOGUE  OF  LAW  BOOKS.  Including  all  the  Report. 
in  the  various  Courts  of  England,  Scotland,  and  Ireland ;  with  a  Supplement  to 
December,  1899.  By  HENRY  G.  STEVENS  and  ROBERT  W.  HAYNES,  Law 


Publishers. 


In  small  410,  price  2s.,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 

special  use  of  Librarians, 

A  CATALOGUE  OF  THE  REPORTS  IN  THE 

VARIOUS  COURTS  OF  THE  UNITED  KINGDOM  OF  GREAT 
BRITAIN  AND  IRELAND.    ARRANGED  BOTH  IN  ALPHA- 

BETICAL    &>    CHRONOLOGICAL   ORDER.     By  STEVENS    &    HAYNES, 
Law  Publishers. 
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In  8vo,  Sixth  Edition,  price  gs.,  cloth, 

THE  MARRIED  WOMEN'S  PROPERTY  ACTS; 

1870,  1874,  1882  and  1884, 

WITH  COPIOUS  AND  EXPLANATORY  NOTES,  AND  AN  APPENDIX  OF  THE  ACTS 
RELATING  TO  MARRIED  WOMEN. 

By  ARCHIBALD  BROWN,  M.A.,  Edinburgh  and  Oxon.,  and  the  Middle  Temple, 
Barrister-at-Law.  Being  the  Sixth  Edition  of  The  Married  Women's  Property 
Acts.  By  the  late  J.  R.  GRIFFITH,  B.A.  Oxon.,  of  Lincoln's  Inn,  Barrister- 
at-Law. 

"Upon  the  whole,  we  are  of  opinion  that  this  is  the  best  work  upon  the  subject  which  has  been  issued 
since  the  passing  of  the  recent  Act.  Its  position  as  a  well-established  manual  of  acknowledged  worth  gives 
it  at  starting  a  considerable  advantage  over  new  books  ;  and  this  advantage  has  been  well  maintained  by 
the  intelligent  treatment  of  the  Editor." — Solicitors'  Journal. 

"The  notes  are  full,  but  anything  rather  than  tedious  reading,  and  the  law  contained  in  them  is  good, 
and  verified  by  reported  cases.  ...  A  distinct  feature  of  the  work  is  its  copious  index,  practically  a 
summary  of  the  marginal  headings  of  the  various  paragraphs  in  the  body  of  the  text.  This  book  is  worthy 
of  all  success." — Laiv  Magazine. 

In  8vo,  price  12s. ,  cloth, 

THE   LAW  OF  NEGLIGENCE. 

SECOND   EDITION. 

By  ROBERT  CAMPBELL,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Advocate 

of  the  Scotch  Bar. 

In  crown  Svo,  5.?.  net,  cloth. 

THE  LAW  AND  CUSTOMS  RELATING  TO 

GLOVES  !  Being  an  Exposition  Historically  viewed  of  Ancient  Laws,  Customs, 
and  Uses  in  respect  of  Gloves  and  of  the  Symbolism  of  the  Hand  and  Glove  in 
Judicial  Proceedings.  With  Illustrations.  By  J.  W.  NoRTON-KvsHE,  of  Lin- 
coln's Inn,  Esq.,  Barrister-at-Law. 

In  Svo,  price  los.  6t/.  net. 

THE    LAW   AND   PRIVILEGES   RELATING   TO 

THE  ATTORNEY-GENERAL  AND  SOLICITOR-GENERAL 

OF  ENGLAND,  with  a  History  from  the  Earliest  Periods,  and  a  Series  of 
King's  Attorneys  and  Attorneys  and  Solicitors-General  from  the  reign  of 
Henry  III.  to  the  6oth  of  Victoria.  By  J.  W.  NORTON-KYSHE,  of  Lincoln's 

Inn,  Barrister-at-Law. 

.^_______ . 

BIBLIOTHECA    LEGUM. 
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Second  Edition,  much  enlarged,  in  8vo,  price  205.,  cloth, 

CHAPTERS   ON   THE 

LAW  RELATING  TO  THE  COLONIES. 

To  which  are  appended  TOPICAL  INDEXES  of  CASES  DECIDED  in  the  PRIVY  COUNCIL 
on  Appeal  from  the  Colonies,  Channel  Islands  and  the  Isle  of  Man,  and  of 
Cases  relating  to  the  Colonies  decided  in  the  English  Courts  otherwise  than  on 
Appeal  from  the  Colonies. 

BY    CHARLES    JAMES    TARRING,   M.A., 

ASSISTANT  JUDGE   OF   H.B.M.    SUPREME    CONSULAR    COURT,   CONSTANTINOPLE,   AND   H.  M.'s^  CONSUL  J 
AUTHOR  OF  "BRITISH  CONSULAR  JURISDICTION  IN  THE  EAST,"  "A  TURKISH  GRAMMAR,"  ETC. 


CONTENTS. 


Table  of  Cases  Cited. 
Table  of  Statutes  Cited. 


Introductory. — Definition  of  a  Colony. 

Chapter  I. — The  laws  to  which  the  Colonies  are 

subject. 

Section  i. —  In  newly-discovered  countries. 
Section  2. — In  conquered  or  ceded  countries. 
Section  3. — Generally. 
Chapter  II.—  The  Executive. 
Section  i. — The  Governor. 

A. — Nature    of    his     office,    power,    and 

duties. 

B. — Liability  to  answer  for  his  acts. 
I. -Civilly. 

i.  a. — >In  the  courts  of  his  Govern- 
ment. 

b. — In  the  English  courts. 
2. — For  what  causes  of  action. 
II. — Criminally. 

Section  2. — The  Executive  Council. 
Chapter  III. — The  Legislative  Power. 
Section  i. — Classification  of  Colonies. 
Section  2. — Colonies  with  responsible  govern- 
ment. 

Section  3. — Privileges  and  powers  of  colonial 
Legislative  Assemblies. 


Chapter  IV.— The  Judiciary  and  the  Bar. 

Chapter  V.— Appeals  from  the  Colonies. 

Chapter  VI. — Imperial    Statutes    relating    to    the 

Colonies. 
Section  i. — Imperial   Statutes  relating  to  the 

Colonies  in  general. 

Section  2. — Subjects  of  Imperial  Legislation 
relating  to  the  Colonies  in 
general. 

Section  3. — Imperial  Statutes  relating  to  par- 
ticular Colonies. 

Topical  Index  of  Cases  decided  in  the  Privy 
Council  on  appeal  from  the  Colonies,  the 
Channel  Islands,  and  the  Isle  of  Man. 

Index  of  some  Topics  of  English  Law  dealt  with 
in  the  Cases. 

Topical  Index  of  Cases  relating  to  the  Colonies 
decided  in  the  English  Courts  otherwise  than  on 
appeal  from  the  Colonies. 

Index  of  Names  of  Cases. 

Appendix  I. 
II. 

GENERAL  INDEX. 


In  Svo,  price  ios.,  cloth, 

THE  TAXATION  OF  COSTS  IN  THE  CROWN  OFFICE. 

COMPRISING   A   COLLECTION    OF 

BILLS   OF    COSTS    IN    THE   VARIOUS    MATTERS   TAXABLE    IN   THAT   OFFICE; 

INCLUDING 

COSTS    UPON    THE   PROSECUTION    OF    FRAUDULENT    BANKRUPTS, 
AND   ON  APPEALS   FROM   INFERIOR   COURTS  ; 

TOGETHER   WITH 

A    TABLE    OF   COURT    FEES, 

AND  A  SCALE  OF  COSTS  USUALLY  ALLOWED  TO  SOLICITORS,  ON  THE  TAXATION 

OF   COSTS  ON   THE  CROWN   SIDE   OF  THE   QUEEN'S    BENCH    DIVISION 

OF    THE    HIGH    COURT    OF    JUSTICE. 

BY    FREDK.    H.    SHORT, 

CHIEF  CLERK   IN   THE   CROWN   OFFICE. 

"This  is  decidedly  a  useful  work  on  the  subject  of  those  costs  which  are  liable  to  be  taxed  before  the 
Queen's  Coroner  and  Attorney  (for  which  latter  name  that  of  '  Solicitor'  might  now  well  be  substituted),  or 
before  the  master  of  the  Crown  Office  ;  in  fact,  such  a  book  is  almost  indispensable  when  preparing  costs 
for  taxation  in  the  Crown  Office,  or  when  taxing  an  opponent's  costs.  Country  solicitors  will  find  the  scale 
relating  to  bankruptcy  prosecutions  of  especial  use,  as  cuch  costs  are  taxed  in  the  Crown  Office.  The  '  general 
observations  '  constitute  a  useful  feature  in  this  manual." — Law  Times, 

"The  recent  revision  of  the  old  scale  of  costs  in  the  Crown  Office  renders  the  appearance  of  this  work 
particularly  opportune,  and  it  cannot  fail  to  be  welcomed  by  practitioners  Mr.  Short  gives,  in  the  first 
place,  a  scale  of  costs  usually  allowed  to  solicitors  on  the  taxation  of  costs  in  the  Crown  Office  and  then 
bills  of  costs  in  various  matters.  These  are  well  arranged  and  clearly  printed."—  Solicitors'  Journal. 
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Just  Published,  in  8vo,  price  "js.  f>d.,  cloth, 

BRITISH  CONSULAR  JURISDICTION  IN  THE  EAST, 

WITH    TOPICAL    INDICES    OF   CASES   ON    APPEAL    FROM,  AND 
RELATING    TO,    CONSULAR   COURTS    AND    CONSULS; 

Also  a  Collection  of  Statutes  concerning  Consuls. 
BY    C.    J.    TARRING,    M.A., 

CHIEF   JUSTICE   OF    GRENADA. 

Second  Edition,  in  one  volume,  Svo,  price  i6s.,  cloth, 
A    CONCISE    TREATISE    ON    THE 

STATUTE  LAW  OF  THE  LIMITATIONS  OF  ACTIONS. 

With  an  Appendix  of  Statutes.  Copious  References  to  English,  Irish,  and  American  Cases, 
and  to  the  French  Code,  and  a  Copious  Index. 

BY    HENRY    THOMAS    BANNING,    M.A., 

OF    THE    INNER   TEMPLE,    BARRISTER-AT-LAW. 

"The  work  is  decidedly  valuable  " — Laiv  Times. 

"  Mr.  Banning  has  adhered  to  the  plan  of  printing  the  Acts  in  an  appendix,  and  making  his  book  a 
cunning  treatise  on  the  case-law  thereon.  The  cases  have  evidently  been  investigated  with  care  and 
digested  with  clearness  and  intellectuality." — Law  Journal. 

In  Svo,  price  is.,  sewed, 
AN    ESSAY    ON    THE 

ABOLITION   OF  CAPITAL   PUNISHMENT. 

Embracing  more  particularly  an  Enunciation  and  Analysis  oj  the  Principles  of  Law  as 
applicable  to  Criminals  of  the  Highest  Degree  of  Guilt. 

BY     WALTER     ARTHUR     COPINGER, 

OF    THE    MIDDLE   TEMPLE,    ESQ.,    BARRISTER-AT-LAW. 


In  Svo,  price  7-f.  6d.,  cloth, 

THE  LAW  AS  TO  THE  APPOINTMENT  OF  NEW  TRUSTEES. 

WITH  APPENDICES  CONTAINING  FORMS  AND  PRECEDENTS  AND  MATERIAL 
SECTIONS    OF   THE    TRUSTEE    ACT,    1893,  AND   THE    LUNACY  ACTS,    1890    AND   1891. 

BY  J.    M.    EASTON,   of  the   Inner  Temple,    Barrister-at-Lavv. 

"...  Mr.  Easton  has  devoted  great  ability  and  learning  to  a  treatise  on  this  one  subject,  and  saved 
all  who  may  in  future  be  wise  enough  to  consult  his  work  the  labour  of  searching  through  main'  other  more 
ponderous  tomes  for  what  they  will  must  likely  find  here  more  fully  considered.  Mr.  Easton  has  not  only 
carefully  examined  the  cases  to  discover  and  expound  what  has  been  decided,  but  he  has  shown  great 
ingenuity  in  imagining  what  difficulties  may  arise,  and  sagacity  in  applying  principles  to  their  solution. 
The  book  is  very  complete,  and  i-..m.iins>  some  useful  precedents,  and  the  material  sections  of  the  Trustee 
Act,  1893,  and  the  Lunacy  Acts,  1800  and  1891." — La.™  !Wag<iziii<:  ami  Review. 

"  Into  one  compact  volume  the  author  has  collected  the  whole  of  the  information  on  this  subject  .  .  . 
and  those  who  require  information  on  this  subject  will  find  Mr.  Easton's  book  a  valuable  aid." — 

Law  Times. 

"This  is  a  useful  book  on  an  important  subject,  the  law  of  which — though  often  supposed  to  be  simple — 
is  in  reality  full  of  pitfalls.  ...  Mr.  Easton  has  done  his  work  well,  and  his  treatment  of  his  subject  is 
practically  exhaustive." — Laii'  Journal. 

"Mr.  Easton  has  turned  out  a  treatise  of  extieme  practical  utility,  well  arranged,  exhaustive  and 
reliable." — Saturday  Review. 
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Second  Edition,  in  8vo,  price  15^.,  cloth, 

|  LEADING  CASES  and  OPINIONS  on  INTERNATIONAL  LAW 

COLLECTED    AND    DIGESTED    FROM 

ENGLISH    AND    FOREIGN    REPORTS,    OFFICIAL    DOCUMENTS, 
PARLIAMENTARY   PAPERS,  and  other  Sources. 

With  NOTES  and  EXCURSUS,  Containing  the  Views  of  the  Text-Writers  on 
the  Topics  referred  to,  together  with  Supplementary  Cases,  Treaties,  and  Statutes ; 
and  Embodying  an  Account  of  some  of  the  more  important  International  Trans- 
actions and  Controversies. 

BY   PITT    COBBETT,    M.A.,    D.C.L., 

OF  GRAY'S  INN,  BARKISTER-AT-LAW,  PROFESSOR  OF  LAW,  UNIVERSITY  OF  SYDNEY,  N.S.W. 
"The  book  is  well  arranged,  the  materials  well    ,        "The  notes   are    concisely   written    and    trust- 
selected,  and  the  comments  to  the  point.     Much        worthy:  -.'  •  •  ™e  reader  will  learn  from  them  a 
'  i    great   deal  on  the  subject,  and    the    book    as    a 

will  be  found  in  small  space  in  this  book.  —Law        whole  seems  a  convenient  introduction  to  fuller  and 
Journal.  more  systematic  works." — Oxford  Magazine. 

Second  Edition,  in  royal  Svo.      noo  pages,  price  45^.,  cloth, 

STORY'S    COMMENTARIES    ON    EQUITY 
JURISPRUDENCE. 

Second  English  Edition,  from  the  Twelfth  American   Edition. 
Bv  W.  E.  GRIGSBY,  LL.D.  (LOND.),  D.C.L.  (OxoN.), 

AND  OF    THE   INNER   TEMPLE,    BARRISTER-AT-LAW. 


"  It  is  high  testimony  to  the  reputation  of  Story, 
and  to  the  editorship  of  Dr.  Grigsby,  that  another 
edition  should  have  been  called  for.  .  .  .  The  work 


has    been    rendered  more   perfect    by    additional 
indices." — Lain  Times. 


Second  Edition,  in  Svo,  price  8s.,  cloth, 

THE  PARTITION  ACTS,  1868  &  1876. 

A  Manual  of  the  Law  of  Partition  and  of  Sale,  in  Lieu  of  Partition.     With  the  Decided 
Cases,    and   an  Appendix  containing  Judgments    and    Orders.      By    W.    GREGORY 
WALKER,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law. 
"This  is  a  very  good  manual — practical,  clearly    I    has  carefully  brought  together  the  cases,  and  dis- 


written,  and  complete.  The  subject  lends  itself 
well  to  the  mode  of  treatment  adopted  by  Mr. 
Walker,  and  in  his  notes  to  the  various  sections  he 


cussed  the  difficulties  arising  upon  the  language  of 
the  different  provisions. "—Solicitors'  Journal. 


Second  Edition,  in  Svo,  price  22s.,  cloth, 
A    TREATISE    ON    THE 

LAW  AND  PRACTICE  RELATING  TO  INFANTS. 

BY    ARCHIBALD    H.    SIMPSON,    M.A., 

OF  LINCOLN'S  INN,  BARRISTER-AT-LAW,  AND  FELLOW  OF  CHRIST'S  COLLEGE,  CAMBRIDGE. 
SECOND    EDITION.     By  E.  J.   ELGOOD,  B.C.L.,   M.A.,  of  Lincoln's  Inn, 

Barrister-at-Law. 


"  Mr.  Simpson's  book  comprises  the  whole  of  the 
law  relating  to  infants,  both  as  regards  their  per- 
sons and  their  property,  and  we  have  not  observed 
any  very  important  omissions.  The  author  has 
evidently  expended  much  trouble  and  care  upon 
his  work,  and  has  brought  together,  in  a  concise 
and  convenient  form,  the  law  upon  the  subject  down 
to  the  present  time." — Solicitors'  Journal. 

"  Its  law  is  unimpeachable.  We  have  detected 
no  errors,  and  whilst  the  work  might  have  been 
done  more  scientifically,  it  is,  beyond  all  question, 
a  compendium  of  sound  legal  principles." — La-a.' 
Times. 

"  Mr.  Simpson  has  arranged  the  whole  of  the  Law 


yet  in  comparatively  little  space.  The  result  is 
due  mainly  to  the  businesslike  condensation  of  his 
style.  Fulness,  however,  has  by  no  means  been 
sacrificed  to  brevity,  and,  so  far  as  we  have  been 
able  to  test  it,  the  work  omits  no  point  of  any  im- 
portance, from  the  earliest  cases  to  the  last.  In 
the  essential  qualities  of  clearness,  completeness, 
and  orderly  arrangement  it  leaves  nothing  to  be 
desired. 

"  Lawyers  in  doubt  on  any  point  of  law  or  prac- 
tice will  find  the  information  they  require,  if  it  can 
be  found  at  all,  in  Mr.  Simpson's  book,  and  a 
writer  of  whom  this  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  success." 


relating  to  Infants  with  much  fulness  of  detail,  and     i    — Law  Magazine,  February,  1876. 
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In  one  volume,  royal  8vo,  1877,  price  30.?.,  cloth, 

THE  DOCTRINES  &  PRINCIPLES  OF 
THE  LAW  OF  INJUNCTIONS. 

BY    WILLIAM     JOYCE, 

OF     LINCOLN'S     INN,     BARKISTEK-AT-LAW. 

"Mr.  Joyce,  whose  learned  and  exhaustive  work  on  'The  Law  and  Practice  of  Injunctions'  has 
gained  such  a  deservedly  high  reputation  in  the  Profession,  now  brings  out  a  valuable  companion  volume 
on  the  '  Doctrines  and  Principles'  of  this  important  branch  of  the  Law.  In  the  present  work  the  Law  is 
enunciated  in  its  abstract  rather  than  its  concrete  form,  as  few  cases  as  possible  being  cited  ;  while  at  the 
same  time  no  statement  of  a  principle  is  made  unsupported  by  a  decision,  and  for  the  most  part  the  very 
language  of  the  Courts  has  been  adhered  to.  Written  as  it  is  by  so  acknowledged  a  master  of  his  subject, 
and  with  the  conscientious  carefulness  that  might  be  expected  from  him,  this  work  cannot  fail  to  prove  of 
the  greatest  assistance  alike  to  the  Student — who  wants  to  grasp  principles  freed  from  their  superincum- 
bent details — and  to  the  practitioner,  who  wants  to  refresh  his  memory  on  points  of  doctrine  amidst  the 
oppressive  details  of  professional  work." — Laiu  Magazine  and  Review. 


JBY    THE    SAME    AUTHOR. 
In  two  volumes,  rcyal  Svo,  1872,  price  70^.,  cloth, 

THE  LAW  &  PRACTICE  OF  INJUNCTIONS. 

EMBRACING 

ALL     THE     SUBJECTS     IN     WHICH     COURTS     OF     EQUITY 
AND     COMMON     LAW     HAVE     JURISDICTION. 

BY     WILLIAM     JOYCE, 

OF    LINCOLN'S    INN,     BARRISTER-AT-LAW. 


REVIEWS. 


"A  work  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  perpetual  recurrence  in  the 
Courts,  cannot  fail  to  be  a  welcome  offering  to  the 
profession,  and  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it   aims  at  being This  work  is,  therefore, 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and  fame."  —  Law  Magazine 
and  Review. 

"  Mr.  Joyce  has  produced,  not  a  treatise,  but  a 
complete  and  compendious  exposition  of  the  Law 
and  Practice  of  Injunctions  both  in  equity  and 
common  law. 

"Part  III.  is  devoted  to  the  practice  of  the 
Courts.  Contains  an  amount  of  valuable  and 
technical  matter  nowhere  else  collected. 


"  From  these  remarks  it  will  be  sufficiently  per- 
ceived what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability  has  been 
necessary  in  the  compilation  of  Mr.  Joj'ce's  work. 
No  labour  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions." — Law  Journal. 

"  He  does  not  attempt  to  go  an  inch  beyond  that 
for  which  he  has  express  written  authority  ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  them. 

"The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  general 
law  on  almost  every  subject  to  which  the  process  of 
injunction  is  applicable.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
being  3,500,  and  the  statutes  cited  160,  whilst  the 
index  is,  we  think,  the  most  elaborate  we  have  ever 
seen — occupying  nearly  200  pages.  The  work  is 
probably  entirely  exhaustive." — Law  Times. 


"This  work,  considered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions.  It  must 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  will  be  found  of  incalculable 
value.  We  know  of  no  book  as  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  common 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Common  Law 
and  Equity  Bars.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
index.  His  index  is  very  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  its  place 
as  a  standard  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  usual,  have 
acquitted  themselves  in  a  manner  deserving  of  the  high  reputation  they  bear.''— Canada  Law  Journal. 
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Third  Edition,  in  8vo,  price  2OJ.,  cloth, 
A   TREATISE    UPON 

THE   LAW   OF   EXTRADITION, 

WITH  THE  CONVENTIONS  UPON  THE  SUBJECT  EXISTING   BETWEEN 
ENGLAND   AND    FOREIGN   NATIONS, 

AND     THE     CASES     DECIDED     THEREON. 

BY    SIR    EDWARD     CLARKE, 


OF   LINCOLN  S   INN.    K.C. 


"  Mr.  Clarke's  accurate  arid  sensible  book  is  the 
best  authority  to  which  the  English  reader  can 
turn  upon  the  subject  of  Extradition." — Saturday 
Review. 

"The  opinion  we  expressed  of  the  merits  of  this 
work  when  it  first  appeared  has  been  fully  justified 
by  the  reputation  it  has  gained.  It  is  seldom  we 
come  across  a  book  possessing  so  much  interest  to 
the  general  reader  and  at  the  same  time  furnishing  so 
useful  a  guide  to  the  lawyer." — Solicitors'  Journal. 

"The  appearance  of  a  second  edition  of  this 
treatise  does  not  surprise  us.  It  is  a  useful  book, 
well  arranged  and  well  written.  A  student  who 


wants  to  learn  the  principles  and  practice  of  the 
law  of  extradition  will  be  greatly  helped  by  Mr. 
Clarke.  Lawyers  v/ho  have  extradition  business 
will  find  this  volume:  an  excellent  book  of  reference. 
Magistrates  who  have  to  administer  the  extradition 
law  will  be  greatly  assisted  by  a  careful  perusal  of 
'Clarke  upon  Extradition.'  This  may  be  called  a 
warm  commendation,  but  those  who  have  read  the 
Dook  will  not  say  it  is  unmerred." — Law  Journal 
THE  TIMES  of  September  7,  1874,  in  a  long 
article  upon  '  Extradition  Treaties,"  makes  con- 
siderable use  of  this  work  and  writes  of  it  as  "Mr. 
Clarke's  useful  Work  on  Extradition." 


In  8vo,  price  2s.  6d.,  cloth, 

TABLES     OF     STAMP     DUTIES 

FROM    1815    TO    1878. 
BY    WALTER    ARTHUR    COPINGER, 

OF    THE    MIDDLE    TEMPLE,    ESQUIRE,    BARRISTER-AT-LAW  :     AUTHOR    OF    "THE   LAW    OF    COPYRIGHT    IN 
WORKS   OF   LITERATURE  AND  ART,"  "  INDEX  TO  PRECEDENTS  IN  CONVEYANCING,"  "TITLE   DEEDS,"  &C. 


"We  think  this  little  book  ought  to  find  its  way 
into  a  good  many  chambers  and  offices." — Soli- 
citors' Journal. 

1  This  book,  or  at  least  one  containing  the  same 
amount  of  valuable  and  well-arranged  information, 
should  find  a  place  in  every  Solicitor's  office.  It  is 
of  especial  value  when  examining  the  abstract  of  a 


large  number  of  old  title-deeds."— Law  Times. 

"  His  Tables of 'Stamp  Duties,  from  1815  to  1878, 
have  already  been  tested  in  Chambers,  and  being 
now  published,  will  materially  lighten  the  labours 
of  the  profession  in  a  tedious  department,  yet  one  re- 
quiring great  care." — Law  Magazine  and  Review. 


In  one  volume,  8vo,  price  14^.,  cloth, 

TITLE     DEEDS: 

THEIR  CUSTODY,  INSPECTION,  AND  PRODUCTION,  AT  LAW,  IN 
EQUITY,  AND  IN  MATTERS  OF  CONVEYANCING, 

Including  Covenants  for  the  Production  of  Deeds  and  Attested  Copies  ;  with  an  Appendix 
of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c.  &c.  &c.  By  WALTER 
ARTHUR  COPINGER,  of  the  Middle  Temple,  Barrister-at-Law;  Author  of  "  The 
Law  of  Copyright"  and  "Index  to  Precedents  in  Conveyancing." 


"The  literary  execution  of  the  work  is  good 
enough  to  invite  quotation,  but  the  volume  is  not 
large,  and  we  content  ourselves  with  recommending 
it  to  the  profession." — Law  Times. 

"  A  really  good  treatise  on  this  subject  must  be 
essential  to  the  lawyer :  and  this  is  what  we  have 


here.  Mr.  Copinger  has  supplied  a  much-felt  want, 
by  the  compilation  of  this  volume.  We  have  not 
space  to  go  into  the  details  of  the  book  ;  it  appears 
well  arranged,  clearly  written,  and  fully  elaborated. 
With  these  few  remarks  we  recommend  his  volume 
to  our  readers." — Law  Journal. 


Third  Edition,  in  8vo,  considerably  enlarged,  price  36.$.,  cloth, 

THE   LAW   OF    COPYRIGHT 

In  Works  of  Literature  and  Art ;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thereto,  and 
References  to  the  English  and  American  Decisions.  By  WALTER  ARTHTR 
COPINGER,  of  the  Middle  Temple,  Barrister-at-Law. 


"  Mr.  Copinger's  book  is  very  comprehensive, 
dealing  with  every  branch  of  his  subject,  and  even 
extending  to  copyright  in  foreign  countries.  So  far 
as  we  have  examined,  we  have  found  all  the  recent 
authorities  noted  up  with  scrupulous  care,  and 
there  is  an  unusually  good  index.  These  are 


merits  which  will,  doubtless,  lead  to  the  placing  of 
this  edition  on  the  shelves  of  the  members  of  the 
profession  whose  business  is  concerned  with  copy- 
right ;  and  deservedly,  for  the  book  is  one  of  con- 
siderable value." — Solicitors'  Journal. 
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Third  Edition,  in  One  large  Volume,  8vo,  price  y.s.,  cloth, 

A  MAGISTERIAL  AND  POLICE  GUIDE: 

BEING     THE     LAW 

RELATING    TO    THE 

PROCEDURE,  JURISDICTION,  AND  DUTIES  OF  MAGISTRATES 
AND  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With   an    Introduction    showing   the  General   Procedure  before   Magistrates 
both  in   Indictable    and    Summary  Matters. 

BY  HENRY   C.    GREENWOOD, 

STIPENDIAKY    MAGISTRATE   FOR   THE   DISTRICT   OF    THE   STAFFORDSHIRE    POTTERIES  J   AND 

TEMPLE    CHEVALIER    MARTIN, 

CHIEF  CLERK  TO  THE  MAGISTRATES  AT  LAMBETH  POLICE  COURT,  LONDON  ; 
AUTHOR  OF  "THE  LAW  OF  MAINTENANCE  AND  DESERTION,"  "THE  NEW  FORMULIST,"  ETC. 

Third  Edition.     Including  the  SESSION  52  &  53  Viet.,  and  the  CASES  DECIDED  in  the 
SUPERIOR  COURTS  to  the  END  OF  THE  YEAR  1889,  revised  and  enlarged, 

BY    TEMPLE    CHEVALIER    MARTIN. 


"A  second  edition  has  appeared  of  Messrs.  Greenwood  and  Martin's  valuable  and 
comprehensive  magisterial  and  police  Guide,  a  book  which  Justices  of  the  peace  should  take 
care  to  include  in  their  Libraries." — Saturday  Review. 

"  Hence  it  is  that  we  rarely  light  upon  a  work  which  commands  our  confidence,  not  merely 
by  its  research,  but  also  by  its  grasp  of  the  subject  of  which  it  treats.  The  volume  before  us 
is  one  of  the  happy  few  of  this  latter  class,  and  it  is  on  this  account  that  the  public  favour  will 
certainly  wait  upon  it.  We  are  moreover  convinced  that  no  effort  has  been  spared  by  it3 
authors  to  render  it  a  thoroughly  efficient  and  trustworthy  guide." — Laiv  Journal. 

"Magistrates  will  find  a  valuable  handbook  in  Messrs.  Greenwood  and  Martin's 
'Magisterial  and  Police  Guide,'  of  which  a  fresh  Edition  has  just  been  published." — The 
Times. 

"  A  very  valuable  introduction,  treating  of  proceedings  before  Magistrates,  and  largely  of  the 
Summary  Jurisdiction  Act,  is  in  itself  a  treatise  which  will  repay  perusal.  We  expressed  our 
high  opinion  of  the  Guide  when  it  first  appeared,  and  the  favourable  impression  then  produced 
is  increased  by  our  examination  of  this  Second  Edition." — Law  Times. 

"  For  the  form  of  the  work  we  have  nothing  but  commendation.  We  may  say  we  have 
here  our  ideal  law  book.  It  maybe  said  to  omit  nothing  which  it  ought  to  contain." — 
Law  Times. 

"  This  handsome  volume  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  England.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  well 
carried  out." — Solicitors  Journal. 

"  The  ^Magisterial  and  Police  Guide,  by  Mr.  Henry  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  we  have  been  able  to  test  it, 
in  completeness  and  accuracy.  It  ought  to  be  in  the  hands  of  all  who,  a  smagistrates  or 
otherwise,  have  authority  in  matters  of  police." — Daily  News. 

"  This  ivork  is  eminently  practical,  and  supplies  a  real  want.  It  plainly  and  concisely 
states  the  la-M  on  all  points  upon  •which  Magistrates  are  called  upon  to  adjudicate,  syste- 
matically arranged,  so  as  to  be  easy  of  reference.  It  ought  to  find  a  place  on  every  Justice's 
table,  and  we  cannot  but  think  that  its  usefulness  will  speedily  ensure  for  it  as  large  a  sale 
as  its  merits  deserve. " — Midland  Counties  Herald. 

"  The  exceedingly  arduous  task  of  collecting  together  all  the  enactments  on  the  subject 
has  been  ably  and  efficiently  performed,  and  the  arrangement  is  so  methodical  and  precise 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  moment.  It  is  wonderful 
what  a  mass  of  information  is  comprised  in  so  comparatively  small  a  space.  We  have  much 
pleasure  in  recommending  the  volume  not  only  to  our  professional,  but  also  to  our 
general  readers  ;  nothing  can  be  more  useful  to  the  public  than  an  acquaintance  with  the 
outlines  of  magisterial  jurisdiction  and  procedure." — Sheffield  Post. 
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Now  ready,  Second  Edition,  in  Svo,  price  21.?.,  cloth. 
THE  LAW  RELATING  TO  THE 

ADMINISTRATION  OF  CHARITIES, 

UNDER  THE  CHARITABLE  TRUSTS  ACTS,  1853-1894,  LOCAL 
GOVERNMENT  ACT,  1894,  AND  LONDON  GOVERNMENT 
ACT,  1899.  . 

BY  THOMAS  BOURCHIER-CHILCOTT, 

OF    THE    MIDDLE    TEMPLE,    BARRISTER- AT-LAXV. 

"  This  book  should  be  of  great  use  to  all  concerned  in  the  administration  of  charities.  We  particularly 
recommend  it  to  the  notice  of  members  of  Parish  Councils." — Law  Journal. 

"This  is  a  careful  edition  of  the  principal  statutes.  .  .  .  The  book  contains  all  that  is  ordinarily  needed 
on  questions  of  charity  administration." — Lffw  magazine  and  Review. 

"  Mr.  Eourchier-Chilcott's  work  should  be  useful  to  the  Profession.  .  .  .  The  notes  on  sales  and  leases 
of  charity  lands  are  succinct,  to  the  point  and  up  to  date,  and  will  be  a  safe  guide  to  the  practitioner  on 
that  rather  difficult  subject.  The  appointment  of  new  trustees  is  also  dealt  with  very  fully." — Law  Times. 

In  one  thick  volume,  Svo,  price  $2s.,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868  ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of  the 
year  1868 ;  together  with  an  Appendix  giving  all  the  other  material  Acts  relating 
to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and  Commons  ; 
and  a  copious  Index.  By  HENRY  GODEFROI,  of  Lincoln's  Inn,  and  JOHN 
SHORTT,  of  the  Middle  Temple,  Barristers-at-Law. 

In   a  handy  volume,  crown   Svo,    1870,   price   los.  6d.,  cloth, 

THE   LAW  OF  SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts  ;-  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time  ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc.  By  EDVVYN 
JONES,  of  Gray's  Inn,  Barrister-at-Law. 

In  crown  Svo,  price  45.,  cloth, 
A    HANDBOOK    OF    THE 

LAW  OF   PARLIAMENTARY   REGISTRATION. 

WITH    AN    APPENDIX    OF    STATUTES    AND    FULL    INDEX. 
BY  J.  R.  SEAGER,   REGISTRATION  AGENT. 

Second  Edition,  in  One  Vol.,  Svo,  price  125.,  cloth, 

A   COMPENDIUM   OF   ROMAN    LAW, 

FOUNDED  ON  THE  INSTITUTES  OF  JUSTINIAN  ;  together  with  Examination  Questions 
Set  in  the  University  and  Bar  Examinations  (with  Solutions),  and  Definitions  of 
Leading  Terms  in  the  Words  of  the  Principal  Authorities.  Second  Edition.  By 
GORDON  CAMPBELL,  of  the  Inner  Temple,  M.A. ,  late  Scholar  of  Exeter  College, 
Oxford  ;  M.A.,  LL.D.,  Trinity  College,  Cambridge  ;  Author  of  "An  Analysis  of 
Austin's  Jurisprudence,  or  the  Philosophy  of  Positive  Law." 

In  Svo,  price  7*.  6</.,  cloth, 

TITLES  TO  MINES  IN  THE  UNITED  STATES, 

WITH  THE  STATUTES  AND  REFERENCES  TO  THE   DECISIONS 
OF    THE    COURTS    RELATING    THERETO. 

BY   W.   A.    HARRIS,    B.A.    OXON., 

OF  LINCOLN'S  INN,  BARRISTER-AT-LAW  ;  AND  OF  THE  AMERICAN  BAR. 
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